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TAKE NOTICE THAT the plaintiffs will make a motion to the Honourable Madam Justice
Aylen on September 19, 2022 to September 23, 2022, at 10:00 a.m. or as soon thereafter as the
motion can be heard, in person as well as via video conference, at a location to be determined by

the Court in advance of the hearing.

THE MOTION IS FOR:

1. a declaration that the final settlement agreement executed by the plaintiffs and the
defendant on June 30, 2022 (the “FSA”) is fair, reasonable and in the best interests of the

class;

2. an order approving the FSA pursuant to Rule 334.29(1) of the Federal Courts Rules,

3. a declaration that the FSA is binding on the representative plaintiffs, on all class members,

and on the defendant;

4. an order dismissing these proceedings against the defendant, without costs and with
prejudice;

5. an order approving a $15,000 honorarium payment to each of the following representative
plaintiffs:

(a) Xavier Moushoom;

(b) Jeremy Meawasige (by his litigation guardian, Jonavon Joseph Meawasige);

(©) Zacheus Joseph Trout;

(d) Ashley Dawn Louise Bach;

(e) Melissa Walterson;

1382286.3



8.

® Noah Buffalo-Jackson by his Litigation Guardian, Carolyn Buffalo;

(2) Carolyn Buffalo; and

(h) Dick Eugene Jackson also known as Richard Jackson;

an order that if the FSA is not approved, the parties are all restored, without prejudice, to
their respective positions as such existed prior to the proposed settlement (i.e., both the
FSA and the parties’ agreement in principle on compensation dated December 31, 2022

are null and void);

an order that the approval of the FSA is conditional on and does not become effective until
an order is rendered by the Canadian Human Rights Tribunal (“Tribunal”) in CHRT File
T1340/7008 declaring that the FSA satisfies the compensation orders and framework for

compensation made by the Tribunal regarding an overlapping part of the class; and

such further and other relief as counsel may request and this Honourable Court may deem

just and appropriate.

THE GROUNDS FOR THE MOTION ARE:

1.

1382286.3

This litigation involves the class proceeding bearing Court file Numbers T-402-19 and T-
141-20 (the “Consolidated Action”), and the class proceeding bearing Court File Number

T-1120-21 (the “Trout Action™);

The litigation concerns discrimination by the defendant, Her Majesty in right of Canada,
against the First Nations plaintiffs and class in the provision of child and family services
between 1991 and 2022, and in denying, delaying and leaving service gaps in the provision

of essential services between 1991 and 2017;



3. On November 26, 2021, the Federal Court certified the Consolidated Action as a class

proceeding on consent on behalf of the following classes:

(2)

(b)

(©)

Removed Child Class means all First Nations individuals who:

(1) were under the applicable provincial/territorial age of majority at any time

during the Class Period; and

(11) were taken into out-of-home care during the Class Period while they, or at

least one of their parents, were ordinarily resident on a Reserve.

Jordan’s Class means all First Nations individuals who were under the applicable
provincial/territorial age of majority and who during the Class Period were denied
a service or product, or whose receipt of a service or product was delayed or
disrupted, on grounds, including but not limited to, lack of funding or lack of
jurisdiction, or as a result of a jurisdictional dispute with another government or

governmental department;

Family Class means all persons who are brother, sister, mother, father,
grandmother or grandfather of a member of the Removed Child Class and/or

Jordan’s Class;

On February 11, 2022, the Federal Court certified the Trout Action as a class proceeding

on consent on behalf of the following classes:

(a)

1382286.3

Child Class means all First Nations individuals who were under the applicable
provincial/territorial age of majority and who, during the Class Period, did not
receive (whether by reason of a denial or a gap) an essential public service or

product relating to a confirmed need, or whose receipt of said service or product



10.

11.

1382286.3

was delayed, on grounds, including but not limited to, lack of funding or lack of
jurisdiction, or as a result of a service gap or jurisdictional dispute with another

government or governmental department;

(b) Family Class means all persons who are brother, sister, mother, father,

grandmother or grandfather of a member of the Child Class;

The parties engaged in exploratory settlement discussions, lengthy mediation, and
intensive negotiations starting in 2019 and continuing until the date of signing the FSA,
directly and with the assistance of eminent First Nations jurists, the Honourable Leonard

Mandamin and the Honourable Murray Sinclair;

On December 31, 2021, the parties signed an agreement-in-principle, which laid the

foundation for the parties’ subsequent negotiations;

The agreement-in-principle included a global resolution of this litigation, as well as

overlapping proceedings before the Tribunal;

In the agreement-in-principle, Canada agreed to pay $20 billion to settle all claims;

Following six more months of intensive negotiations, the parties signed the FSA on June

30, 2022;

The FSA is conditional on the approval of this Court pursuant to Rule 334.29 of the Federal

Courts Rules;

The FSA contains, amongst other things, the following key terms:
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(a)

(b)

(©)

(d)

(e)

The claims process is designed with flexible standards, and is intended to be
expeditious, cost-effective, user-friendly, culturally sensitive, trauma-informed,

and non-traumatizing for claimants;

Canada will pay $20 billion in compensation;

The FSA allocates a budget of $7.25 billion to the Removed Child Class; $5.75
billion to the Removed Child Family Class; $3 billion to the Jordan’s Principle
Class and $2 billion to the Trout Child Class; and a fixed budget of $2 billion to the

Jordan’s Principle Family Class and Trout Family Class;

In the event of a surplus, the FSA allows for the possibility of transferring funds to
other classes except the Jordan’s Principle Family Class and Trout Family Class,

with priorities favouring the children;

Anticipated payouts to each of the classes are expected to be at the following

ranges:

1. Removed Child Class: Base compensation of $40,000 plus enhanced
compensation accounting for factors such as age at removal, time spent in

care, age when existing care, and number of placements (or spells in care);

il. Removed Child Family Class: caregiving parents and caregiving
grandparents receive direct compensation (estimated to be between $40,000
and $60,000), while siblings and non-caregiving parents and grandparents
are ineligible for compensation but may indirectly benefit from the Cy-prés

Fund;



1382286.3

1il.

1v.

Jordan’s Principle Class: class members are divided into two categories
based on the level of impact on them as a result of the discrimination: those
who suffered less impact in the Jordan’s Principle Class receive up to
$40,000, while those who suffered greater harm will receive a minimum of

$40,000;

Trout Child Class: class members are divided into two categories based on
the level of impact on them as a result of the discrimination: those who
suffered less impact in the Jordan’s Principle Class will receive up to
$20,000, while those who suffered greater impact will receive a minimum

of $20,000;

Jordan’s Principle Family Class and Trout Family Class: only the
caregiving parents and caregiving grandparents of the children in the
Jordan’s Principle Class and Trout Child Class who suffered greater impact
may receive compensation at a level to be determined once actuarial
information is available—while siblings and other parents and grandparents
are ineligible for compensation but may indirectly benefit from the Cy-prés

Fund;

The FSA allows the estates of the deceased members of the Removed Child Class,

Jordan’s Principle Child Class, and Trout Child Class to file a claim for

compensation on behalf of the deceased child;



12.

13.

14.

15.

16.

1382286.3

(2) The Cy-pres Fund established under the FSA will have a $50 million endowment
to primarily benefit class members who do not receive direct payments under the

FSA;

(h) The FSA ensures that culturally appropriate and trauma-informed supports are
available to claimants, including, amongst others, emotional and mental wellbeing
support, administrative and claims process support, legal support, and financial

protections support;

The FSA is conditional on the Tribunal confirming the satisfaction of its Compensation

Order (2019 CHRT 39) and the Compensation Framework Order (2021 CHRT 7);

The FSA has been the subject of extensive consultation by the AFN with First Nations

regions, communities and leadership across the country;

The settlement amount presents a reasonable settlement in light of the existing data and the

class size estimates feasible before a claims process begins;

The representative plaintiffs support the FSA and experienced class counsel recommend

it;

The FSA reflects some compromises in light of the following:

(a) the risks associated with litigation concerning historical events, with class periods

spanning decades;

(b) limitations risks with respect to some causes of action;



(©) cause of action risks associated with respect to the Trout Action, noting Canada’s

previous resolve to fight that class;

(d) the risks of delays associated with complex, national litigation, including potential

appeals, and motions;

(e) the hardship and re-traumatization that class members would face during potential

individual damages assessment hearings;

® the class being primarily composed of First Nations youth already exposed to

trauma;

(2) the defendant is well resourced, and could litigate to their fullest both the class

proceedings, and any potential individual damages assessments; and

(h) the risk, however remote, of legislative abrogation of some or all of the claims;

17. The FSA provides expeditious recovery for class members;
18. The FSA is fair, reasonable, and in the best interests of the class;
19. Notices of certification and settlement approval hearing has been given in accordance with

the notice plan approved by the Court;

20. This motion is made on consent and by agreement of the plaintiffs and the defendant;

21. The FSA is conditional upon this Court approving the agreement in its current form and

without modification;

22. Rule 334.29(1) of the Federal Courts Rules, SOR/98-106;

1382286.3
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23. Federal Courts Act, R.S.C., 1985, c. F-7; and
24. Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

1. The Affidavit of Xavier Moushoom, sworn August 23, 2022;

2. The Affidavit of Jonavon Joseph Meawasige, sworn September 1, 2022;

3. The Affidavit of Zacheus Joseph Trout, sworn September 2, 2022;

4, The Affidavit of Melissa Walterson, affirmed September 6, 2022;

5. The Affidavit of Ashley Dawn Louise Bach, affirmed September 6, 2022;

6. The Affidavit of Karen Osachoff, affirmed September 5, 2022;

7. The Affidavit of Carolyn Buffalo, to be affirmed;

8. The Affidavit of Dick Eugene Jackson also known as Richard Jackson, to be affirmed;

0. The Affidavit of Janice Ciavaglia, affirmed September 6, 2022;

10. The Affidavit of William Colish, affirmed September 2, 2022;

11. The Affidavit of Dr. Lucyna Lach, sworn September 6, 2022;

12. Such further and other evidence as counsel may advise and this Honourable Court may

permit.

1382286.3
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No. T-402-19/ T-141-20

COUR FEDERALE

COUR FEDERALE ]
ACTION COLLECTIVE PROPOSEE

ENTRE:

XAVIER MOUSHOOM, JEREMY MEAWASIGE (par son tuteur légal, Jonavon
Joseph Meawasige), JONAVON JOSEPH MEAWASIGE

Demandeurs
et

LE PROCUREUR GENERAL DU CANADA
Défendeur

COUR FEDERALE ]
ACTION COLLECTIVE PROPOSEE

ENTRE:

L’'ASSEMBLE DES PREMIERES NATIONS, ASHLEY DAWN LOUISE BACH,
KAREN OSACHOFF, MELISSA WALTERSON,
NOAH BUFFALO-JACKSON par son tuteur légal, Carolyn Buffalo, CAROLYN
BUFFALO et DICK EUGENE JACKSON également connu comme étant
RICHARD JACKSON
Demandeurs

et
SA MAJESTE LA REINE

Représenté par LE PROCUREUR GENERAL DU CANADA
Défendeur

Je, Xavier Moushoom, travailleur pour les services de transport médicaux de la Réserve
des Premiéres Nations du Lac-Simon, région de ['Abitibi-Témiscamingue, province de
Québec, AFFIRME SOLENNELLEMENT QUE .



14
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Je suis un des demandeurs-représentants dans les Actions collectives
consolidées portant les numéros de cour T-402-19 (I'Action collective
Moushoom ») et T-141-20 (I'Action collective de « L’Assemblée des Premieres
Nations ») (collectivement les « Actions collectives consolidées »).

A. Mon enfance avant d'étre séparé de ma famille

2.
3.

10.

Je suis né en 1987 au Lac-Simon et je suis membre de la Nation Anishinaabe.
Mes deux parents sont des survivants des pensionnats autochtones.

Leurs expériences aux pensionnats autochtones ont eu des effets devastateurs sur
eux, mais nous n'en parlions pas a la maison parce que c'était un sujet tabou pour
eux.

Mes deux parents combattaient leurs propres démons durant ma jeunesse et les
deux ont souffert d’alcoolisme.

En raison de son alcoolisme et des soins qu'il recevait 4 Montréal, mon pére fut
absent durant ma jeunesse. D'ailleurs, mon pére, qui a passé une bonne partie de
sa vie a Montréal sans domicile fixe, y est décedé.

J'ai habité chez ma mére sur la réserve du Lac-Simon, avec mon frére ainé Nick de
ma naissance jusqu’en 1995,

Je faisais partie d'une belle communauté ou je pouvais pratiquer les traditions de ma
nation; je pratiquais la péche et la trappe, et j'allais en forét pour m'y ressourcer.

J'y apprenais les enseignements de la culture traditionnelle ancestrale de ma
communauté, si chére a ma Nation.

Pendant ma jeunesse, je parlais couramment l'algonquin avec ma grand-mere et
plusieurs autres personnes et j'en étais fiére.

B. La séparation initiale de ma famille

1.

12.

13.

En 1996, j'ai été retiré de ma famille d’origine pour étre placé dans une famille
d'accueil, au Lac-Simon. A ce jour, je ne connais toujours pas la raison ayant mené
a mon retrait de la maison familiale.

Mon frére Nick a aussi été retiré de notre maison pour étre placé dans une famille
d’accueil différente, l'isolant davantage du reste de la famille et m'isolant davantage
de [ui.

Ceci a déchiré notre famille. Nous ne savions pas pourquoi nous devions étre
séparés. Par la suite, trés souvent je me suis demandé si ma famille ne voulait tout
simplement plus de moi.
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C. Mon expérience en famille d’accueil

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Un an plus tard, en 1997, j'ai été placé dans une nouvelle famille d'accueil, cette fois-
la a Val-d'Or, soit a I'extérieur de ma communauteé.

Dorénavant, non seulement je n'étais plus dans ma maison familiale, mais jétais
retiré de ma communauté, me trouvant a des endroits oll personne ne partageait ma
langue, mes traditions et ma culture.

De 9 a 18 ans, j'ai été enlevé et placé dans pas moins de quatorze (14) familles
d'accueil différentes a Val-d'Or,

Des le debut, je me sentais perdu et totalement déstabilisé. Je ne connaissais
personne dans les familles qui m'accueillaient. En méme temps, je devais vivre
comme eux et adopter leurs traditions et cultures.

Au cours de cette période de grande instabilité, j'ai progressivement perdu ma langue
maternelle algonquienne, ma culture et mes liens avec les membres de ma
communaute du Lac-Simon. En bref, on m’a déraciné tout comme ce fut le cas pour
mes parents lorsqu'ils ont été placés dans des pensionnats autochtones.

Durant cette période, j'ai eu trés peu de contact avec ma mére. A chaque fois que je
deésirais la visiter, je devais supplier la travailleuse sociale et lui démontrer que je
méritais une telle visite. Qu'a cela ne tienne, je ne me voyais accorder qu'un acces
trés limité & ma mére.

Je me suis ainsi retrouvé a I'age de 18 ans sans savoir qui j'étais, sans savoir
comment vivre et pratiquer ma culture ni comment parler ma langue, et n'ayant
aucune idée quant a la fagon de me réintégrer dans la communauté et dans la nation
au sein desquelles je suis né et desquelles j'ai été retiré.

. Ma sortie du systéme de placement

A 18 ans, on m'a annoncé que je devais quitter ma famille d'accueil, puisque l'aide
financiére cessait a 'age de la majorité.

A cette époque, je me sentais complétement perdu et mal outillé pour affronter les
prochaines étapes de ma vie. J'ignorais ou j'allais vivre, ou était ma place en société
et ce que jallais faire.

Je souhaitais rester avec ma famille d'accueil afin de mieux me préparer a une
transition de retour dans ma communauté, mais cela s’avérait impossible vu
Fabsence d’aide financiére. La famille a néanmoins accepté de me laisser rester avec
eux pendant trois mois additionnels, aprés quoi j'ai di survivre par mes propres
moyens.
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E. Les impacts 2 long terme de mon expérience en famille d’accueil

24

25,

26.

27.

28.

29.

30.

31

32

33

Dans les années qui ont suivi, j'ai développe des problémes de dépendance que jai
fini par surmonter grace a ma propre détermination et avec l'aide des membres de
ma communauté.

Je comprends aujourd'hui que ma jeunesse perturbée et les probléemes qui en
decoulent ont été causes par la faute du défendeur de ne pas s'étre assuré qu'il
existait des ressources adéquates pour répondre aux problémes de ma famille.

Bien que je n'aie regu aucune aide pour réparer ma jeunesse brisée et tumultueuse,
je me suis engagé a réapprendre ma langue et a suivre les enseignements d’'un ainé
de la Nation afin de reconnecter avec ma culture.

En plus de mon frere ainé Nick, j’ai deux fréres plus jeunes qui ont éteé placés dans
des familles d'accueil a l'extérieur du Lac-Simon. L'un d'eux, Delphis, a été placé
dans une famille dans la ville de La Sarre, au Québec (environ 2h30 de route de chez
nous). Tragiquement, il est décédé I'an dernier sans qu'il mait pu retoumer au Lac-
Simon et vivre avec notre mére.

J'ai pris comme mission personnelle, et au nom de ma mere, de réunir Delphis avec
sa famille. Jai tout fait pour qu’il puisse nous visiter, malgré les difficultés avec les
services sociaux, avec le but ultime de le ramener au Lac-Simon.

Cette lutte a pris tellement de mon énergie, et je voyais que c'était difficile pour
Delphis aussi, car il aimait sa famille d’accueil. Cette expérience a démontré pour
moi que méme quand un enfant est placé dans une famille qu’il aime, ¢a le place
dans une situation déchirante et impossible vis-a-vis de sa famille biologique.

L'impact de la perte de mon frére et de mon pére a été gravement exacerbé par le
fait d’étre séparé de ma famille. Les familles de mon peuple ne devraient jamais avoir
a souffrir sous un tel systéme discriminatoire.

Aujourd'hui, je travaille pour les services de transport médical au Lac-Simon et j'ai
retrouve une certaine stabilité dans ma vie, bien que je fasse toujours mon deuil et
que je demeure avec un traumatisme et des cicatrices psychologiques laissés par le
retrait de ma maison familiale, de ma communauté, de ma langue et de ma culture.

Mon implication a titre de Demandeur représentant

Je suis victime de la conduite reprochée du défendeur et je suis membre du Groupe
vivant sur une réserve, tel que défini a I'entente finale de réglement intervenu dans
les Actions collectives consolidées le 30 juin 2022 (le « Reglement Final »).

Jai déja parlé publiqguement de mon expérience en famille d'accueil devant la
Commission d'enquéte publique relativement aux relations entre les peuples
autochtones et certains services publics au Québec (la « Commission Viens »).
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Je considére que j'ai droit & une indemnisation pour les préjudices subis en lien avec
la conduite reprochée et que tous les membres des Actions collectives consolidées
méritent €galement une indemnisation.

J'ai accepté d'étre le représentant de I'Action collective Moushoom non seulement
afin d’obtenir justice pour moi-méme, mais surtout afin de permettre aux milliers
d'enfants et membres de leurs familles d’étre indemnisés le plus rapidement possible
pour les dommages soufferts en raison de la conduite du défendeur.

Je souhaite également que le systéme de placement des enfants change en mieux
le plus rapidement possible au bénéfice des enfants d'aujourd’hui et des générations
futures.

Je me suis investi corps et Ame pour que ce dossier soit mené a bien de la maniére
la plus bénéfique pour les membres du groupe que je représente.

J'ai eté impliqué et j'ai discuté depuis le début du dossier avec mes avocats, en leur
donnant instruction de procéder le plus rapidement possible pour que les membres
des Actions collectives consolidées obtiennent justice, soit par la voix d'un
reglement négocié ou d'un jugement.

Je me suis déplacé (en autobus puisque je n’ai pas d'automobile et que je ne prends
pas l'avion) a plusieurs reprises pour aller rencontrer mes avocats a Montréal (qui
est a prés de 500 kilomeétres de chez moi). Autrement, ce sont eux qui se sont
déplaces a plusieurs reprises pour me rencontrer a Louvicourt, ol j'habite, prés de
Lac-Simon.

De plus, nous avons tenu d'innombrables conférences téléphoniques et rencontres
virtuelles, en plus de communiquer par courriel et par message texte, et ce, wimporte
quel jour de la semaine ou de la fin de semaine, de jour comme de soir.

J'ai explique aux membres qui me l'ont demandé le but des Actions collectives
consolidées.

J'ai accepté que I'Action collective Moushoom soit jointe a celle de L'Assemblé des
Premiére Nations puisque cela était dans l'intérét des membres du groupe que je
représente.

Quand des négociations pour régler les Actions collectives consolidées ont débuté,
je les ai autorisées, puisque cela était dans l'intérét supérieur de tous les membres.

Depuis e début de ces discussions, j'ai été tenu au courant de celles-ci, et ce, a
toutes les étapes.

Jai participé a une session de médiation avec 'honorable juge Mandamin et j'y ai
méme pris la parole devant tous les participants, expliquant ce que la discrimination
que jai subie m'a causé comme séquelles. Puisque tous les autres participants
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parlaient anglais, des traducteurs se sont assuré de traduire simultanément ces
échanges en francais.

Mes avocats m'ont fait rapport sur une base réguliére de I'avancement de ces
négociations.

Lorsqu'un réglement de principe est intervenu pour la somme de 20 milliards de
dollars pour les membres des Actions collectives consolidées, je I'ai considéré
comme un precédent historigue pouvant mettre un terme a des décennies de
discrimination envers les personnes des Premiéres Nations.

Jai été extrémement fier de ce réglement de principe, ainsi que du Réglement Final
qui s'en est suivi (non sans mal) et que je demande maintenant a la Cour
d’approuver.

Ce réglement met fin immédiatement aux Actions collectives consolidées, évitant
d’avoir a débattre encore des années de la responsabilité du défendeur, tout en
evitant aussi le risque d’un jugement défavorable.

Ce réglement m’'a été expligué par mes avocats et mis en contexte avec les diverses
ordonnances d'indemnisations rendues par le Tribunal Canadien des Droits de la
Personne (TCDP) dans un dossier paraliéle, dont FAssemblé des Premiéres Nations
{qui est également favorable au présent réglement} est une des parties
demanderesses.

Il m'est apparu évident que le présent réglement allait de pair avec ces diverses
ordonnances du TCDP et quil permeftait également de metire un terme
immédiatement et de maniére favorable a cet autre recours qui s’annongait
autrement encore trés long a finaliser, considérant I'appel du défendeur devant la
Cour Fédéral d’appel et, possiblement, a la Cour Supréme du Canada, ce qui aurait
eu pour effet de priver de trés nombreuses victimes d’'une compensation concréte et
immédiate (voir aucune compensation si les ordonnances du TCDP étaient cassées
en appel).

Le Réglement Final permet ainsi une juste balance et accorde une indemnisation
immediate et proportionnelie aux torts causés, tout en victimisant le moins possible
les membres des Actions collectives consolidées.

Mon but en acceptant d'étre représentant pour cette action collective était de tenter
de clore un chapitre noir dans le traitement des jeunes des Premieres Nations au
Canada et il était alimenté par I'espoir gqu’on ne répétera pas les erreurs commises
dans le passé. Le Réglement Final, tant pour le volet indemnisation que pour celui
visant les réformes a long terme, concrétise ce double but, et c'est pourquoi je
considere si important que la Cour 'approuve sans plus attendre.

En conséquence, je n'ai aucune réserve a approuver le Réglement Final historique
d’'un montant inégalé dans les annales Canadienne et de demander & la Cour de
I'approuver.
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Indemnisation du représentant

Considérant mon implication a titre de représentant et basé sur ce dont mes avocats
m'ont informé, il appert que je pourrais avoir droit & une indemnisation pour le rdle
que j'ai joué dans les Actions collectives consolidées si le Réglement Final est
approuve.

Bien que ce n'était absolument pas un des buts de ma démarche en acceptant d'étre
représentant de I'Action collective Moushoom, et laissant le tout a I'entiére discrétion
de la Cour, j'ai été informé gu’un montant de 15 000$ (actualisé) représente plus ou
moins la moyenne des indemnisations accordées, a ftitre d’honoraire, aux
représentants dans des dossiers de nature similaires, dont ceux des Pensionnats
autochtones, de la Rafle des années soixante et des Externats autochtones, lesquels
furent tous réglés par le biais d'une action collective.

Mes avocats m'ont expliqué que de telles indemnités avaient été accordées aux
représentants pour différents motifs, dont le fait qu’ils avaient accepté de mettre de
l'avant leurs cas personnels publiquement au bénéfice des membres du groupe;
qu'ils avaient do revivre les traumatismes subis pour faire avancer le dossier pour
les membres du groupe; quils s'étaient personnellement impliqués auprés des
membres pour faire connaitre le dossier a toutes les étapes de celui-ci; qu'ils avaient
étroitement collaboré avec les avocats tout au long du processus judiciaire; et qu'ils
étaient préts a témoigner et a étre contre-interrogés au procés si nécessaire.

Considérant le contenu de la présente déclaration solennelle qui fait écho a tous ces
criteres, et si la Cour le juge approprié dans les circonstances, je me permmets de
demander une telle indemnité de 15 000$, pourvu que cela ne réduise pas les
montants autrement payables aux membres des Actions collectives consolidées.

Je n'ai aucun conflit avec les membres des groupes et j'agis de bonne foi et avec le
désir de faire valoir mes droits et ceux des groupes consolidés.

ET JAl SIGNE:

Jedot he
Yavier Mowshoow (Aup 23, 2022 17:52 EDT)
Xavier Moushoom

Affirné solennellement devant moi
par le bias d'un moyen
technololgique, ce jour 23e jour
d’ao(t 2022

£ 4 Richard, avocats (3/5265-1)

FENT]

Commissaire a 'assermentation
pour le Québec
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Court File Nos. T-402-19 / T-141-20 / T-1120-21

FEDERAL COURT
CLASS PROCEEDING
BETWEEN:

XAVIER MOUSHOOM, JEREMY MEAWASIGE (by his litigation guardian, Jonavon
Joseph Meawasige), JONAVON JOSEPH MEAWASIGE

Plaintiffs
and
THE ATTORNEY GENERAL OF CANADA
Defendant
FEDERAL COURT
CLASS PROCEEDING

BETWEEN:

ASSEMBLY OF FIRST NATIONS, ASHLEY DAWN LOUISE BACH, KAREN
OSACHOFF, MELISSA WALTERSON, NOAH BUFFALO-JACKSON by his Litigation
Guardian, Carolyn Buffalo, CAROLYN BUFFALO, and DICK EUGENE JACKSON also

known as RICHARD JACKSON

Plaintiffs
and

HER MAJESTY THE QUEEN
AS REPRESENTED BY THE ATTORNEY GENERAL OF CANADA

Defendant

FEDERAL COURT
CLASS PROCEEDING
BETWEEN:

ASSEMBLY OF FIRST NATIONS and ZACHEUS JOSEPH TROUT
Plaintiffs
and

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF JONAVON JOSEPH MEAWASIGE
(Sworn September 1, 2022)
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I, Jonavon Joseph Meawasige, of the Pictou Landing First Nation in Nova

Scotia, currently resident in Edmonton, Alberta, SWEAR THAT:

1. I am a representative plaintiff, and the brother and litigation guardian of another
representative plaintiff, Jeremy Meawasige, in this class action. As such, I have
personal knowledge of the matters that I depose to in this affidavit. Where the source
of information is other than my personal knowledge, I say so and I believe that
information to be true.

2. In this affidavit, I explain why I support the proposed settlement reached with
Canada, both on my behalf and on behalf of my brother.

My Brother, Jeremy Meawasige

3. Jeremy is my younger brother. He lives on the Pictou Landing First Nation
Reserve. I have been involved in his care since he was born.

4. Jeremy’s circumstances are described in the Federal Court’s decision in Pictou
Landing Band Council v. Canada (Attorney General), 2013 FC 342: “a teenager with
multiple disabilities and high care needs. He has been diagnosed with hydrocephalus,
cerebral palsy, spinal curvature and autism. Jeremy can only speak a few words and
cannot walk unassisted. He is incontinent and needs total personal care including
showering, diapering, dressing, spoon feeding, and all personal hygiene needs. He can
become self-abusive at times, and needs to be restrained for his own safety.”

5. As a result, Jeremy needed essential services. Canada refused to pay for those

services to him. My mother had to go to Federal Court to ask for a judicial review of
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Canada’s refusal. On April 4, 2013, the Court found that Canada’s refusal to pay for
the essential services that Jeremy needed violated Jordan’s Principle, and ordered
Canada to pay for the essential services that Jeremy needs.

Our Late Mother, Maurina Beadle

6. Throughout her life, our late mother, Maurina Beadle, cared for Jeremy. She
refused to give him up to the child welfare system or allow him to be institutionalized
away from home to receive the services he needed. Despite her own fragile health, our
mother cared and fought for Jeremy and Jordan’s Principle until the end of her life.

7. She was Jeremy’s litigation guardian in this class action. She swore an Affidavit
on May 8, 2019. Attached as Exhibit “A” is a copy of her affidavit. She was appointed
litigation guardian for Jeremy by order of the Court dated May 28, 2019. Attached as
Exhibit “B” is a copy of that order without Schedule “A”.

8. Sadly, our mother had a stroke and passed away on November 13, 2019. She
was laid to rest in Pictou Landing on November 18, 2019.

My Role in the Class Action

0. I have been involved in this lawsuit from the beginning, and have taken
significant time to meet and speak to class counsel, and to understand the factual and
legal matters involved in this litigation.

10. After our mother passed away, I decided to step in to ensure that Jeremy was
able to continue acting as a representative plaintiff for the Jordan’s Principle Class. I
want Jeremy, and First Nations youth like him, to have the supports that they need to

have a meaningful and dignified life.
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11. As Jeremy’s brother, I also volunteered to be a representative plaintiff for the
class of family members of the First Nations individuals whose Jordan’s Principle
rights have been violated.

12. The Court appointed me as Jeremy’s representative and litigation guardian on
July 7, 2021. Attached as Exhibit “C” is the order of Madam Justice St-Louis without
schedules.

13. On November 26, 2021, Madam Justice Aylen certified the class action and
appointed both Jeremy and me as representative plaintiffs. Attached as Exhibit “D” is
the order of Madam Justice Aylen without schedules.

My Work on the Class Action

14. Through my mother, I was informed of and indirectly involved in her 2013
application to the Federal Court about Jordan’s Principle. That application reaffirmed
First Nations’ equality rights to essential services, and advanced Jordan’s Principle.
15. Toward the beginning of this class action, I met in person with David Sterns
and Mohsen Seddigh of Sotos LLP, who explained the class action to me. I travelled
to Toronto with my mother for that first meeting.

16. Ever since then, I have routinely spoken on the phone, by text messaging and
email with Mr. Seddigh about the progress of the case and I have given him my
feedback and instructions about important decisions on the case.

17. I attended the mediation with the Honourable Mr. Mandamin a few times and
spoke about my family’s experience with Jordan’s Principle and Canada’s
discrimination. It was extremely hard for me to speak about these things in front of

many people, but I wanted my family’s story to be heard. Remembering and speaking
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about my family’s challenges is difficult for me, but I have shared it in this case, hoping
that it will help prevent other kids and families from going through the same thing.

18. I have also reviewed the documents that class counsel sent me and provided
feedback during this class action. These included documents such as the Consolidated
Statement of Claim, my affidavits, the Court’s orders, and settlement materials. I swore
an affidavit in support of the motion for certification and to add me as Jeremy’s
litigation guardian.

19. When I requested that the Court appoint me and Jeremy as representative
plaintiffs, I understood and explained my responsibilities. I have taken these
responsibilities seriously and tried to the best of my ability to fairly and adequately
represent the class, both for myself and on behalf of Jeremy.

20. Earlier this month, I travelled to Toronto to meet with class counsel, my co-
representative plaintiff, Zacheus Joseph Trout (and his wife, Veronica Trout), and with
the team’s expert working on Jordan’s Principle, Dr. Lucyna Lach, who was joining us
from Montreal. We had a long discussion. Dr. Lach asked for my feedback and my
personal experience with Jordan’s Principle, and I shared my personal experience and
my thoughts about the claims process with her.

21. I was happy to hear Dr. Lach describe to us the method that the experts were
developing for the Jordan’s Principle claims process to determine who was impacted
more significantly by the discrimination.

22. I believe that compensation should be proportional to the suffering that each
person experienced. I do not think it would be fair for everyone to receive the same

compensation regardless of their circumstances. I think that would ignore the suffering
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of First Nations people like my mother and Jeremy. So I support the experts’ work that
Dr. Lach described to us.

Settlement Agreement

23. For over a year, we were in mediation and negotiations with Canada. |
personally attended some sessions. Every time when we were getting close to a
resolution, Mr. Seddigh would send me the settlement documents and after I had a
chance to review, we would discuss the details and [ would give him my instructions.
24. I was thrilled with the agreement in principle that was signed late last year. |

spoke to the media about it (https://www.aptnnews.ca/featured/plaintiffs-skeptical-but-

hopeful-about-proposed-child-welfare-settlement/) to spread the word so claimants

could know that compensation was finally coming.

25. Speaking with Mr. Seddigh, I kept informed of the intensive negotiations after
the agreement in principle was signed. I reviewed the draft of the settlement agreement
and discussed it with Mr. Seddigh who explained it to me. I agreed with the agreement
and instructed him to sign it. All parties finally signed the settlement agreement on
June 30, 2022.

26. I wholeheartedly support this settlement agreement, which I understand is the
largest settlement in Canada’s history. I support the principles that the agreement
embodies. Some of these principles are:

(a) The claims process aims to minimise the risk of causing trauma to class
members;

(b) There will be no interview or in-person examination of claimants;

(c) The claims process avoids subjective assessments of harm and

individual trials; and
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(d) The claims process uses objective criteria to assess class members’

needs and circumstances.

27. The settlement agreement divides Jordan’s Principle claimants into two groups:
those who suffered more significant impact as a result of the discrimination, and those
who suffered less impact than the first group. This way the settlement agreement is
able to ensure that those who suffered more will receive at least $40,000 in
compensation. Everyone else receives compensation of up to $40,000 but not more
than that. I agree with this division because it gives more compensation to those who
have experienced more impact, and responsibly divides the $3 billion budget for the
Jordan’s Principle Class.

28. I instructed my counsel to sign the settlement agreement and I support it even
though as a brother in the Jordan’s Principle Family Class, I personally will not receive
direct compensation under the settlement agreement. This case has always been about
the children first. I am proud of the life changing compensation that this settlement will
provide to tens of thousands of First Nations children who suffered discrimination.
Honorarium

29.  Idonot wish to ask for an honorarium for myself. As I said before, I have done
this case to continue my mother’s fight for justice and to make sure Jeremy and First
Nations youth like him are well and that their needs are met.

30.  As litigation guardian for Jeremy, I do wish to ask the Court to grant an
honorarium to Jeremy to recognize his remarkable contribution to this case and to
Jordan’s Principle. If the Court grants Jeremy an honorarium, my intention is to keep

that money in his account so it can be spent on things that he may need or make him

happy.
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Class Counsel
31.  AsIdescribed earlier, I have been actively engaged with class counsel through
Sotos LLP throughout this process. I am very happy with their work on this class action.
32. 1 signed an agreement with Sotos LLP about fees and disbursements. This
retainer agreement says that class counsel will only be paid if they are successful at
obtaining a judgment or settlement with Canada. The retainer agreement says that class
counsel’s fees will be taken from the settlement amount based on some percentages to
be reviewed and approved by the Court.

33.  Instead of pursuing the arrangement in the retainer agreement, class counsel
have agreed to separately negotiate their fees directly with Canada and be paid over
and above the settlement amount. This means that class counsel’s fees will not be
deducted from the $20 billion settlement amount. I fully support this plan because it
does not decrease the money that is available to pay compensation to class members.
34.  Mr. Seddigh advises me and I believe that class counsel have not yet negotiated
their fees with Canada.

SWORN BEFORE ME BY Jonavon \
Joseph Meawasige of the Pictou

Landing First Nation in Nova Scotia,
currently resident in Edmonton, Alberta, >

on September 1, 2022, in accordance
with O. Reg. 431/20, Administering

Oath or DeclarW

.

Commissiongr for Taking Affidavits =~ “JONAVON JOSEPH MEAWASIGE

(or as may be)

POUYA DABIRAN-ZOHOORY
LSO: 81458L

Commissioned in the City of Toronto, in
the Province of Ontario
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This is Exhibit “A” referred to in the Affidavit of Jonavon Joseph
Meawasige of the Pictou Landing First Nation in Nova Scotia,
currently resident in Edmonton, sworn before me at the City of

Toronto, in the Province of Ontario on September 1, 2022, in
accordance with O. Reg. 431/20, Administering Oath or
Declaration Remotely.

v

Commissioner for Taking Affidavits (or as may be)

POUYA DABIRAN-ZOHOORY
LSO: 81458L
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Court File No. T-402-19

FEDERAL COURT

PROPOSED CLASS PROCEEDING

BETWEEN:
XAVIER MOUSHOOM
Plaintiff
and
THE ATTORNEY GENERAL OF CANADA
Defendant

AFFIDAVIT OF MAURINA BEADLE
(Sworn May 8th, 2019)

I, Maurina Beadle, of the Pictou Landing First Nation in Nova Scotia, SWEAR

THAT:

1. I am the mother of Jeremy Meawasige and his proposed litigation guardian in
this lawsuit. As such, I have personal knowledge of the matters that I depose to in this
affidavit. Where the source of information is other than my personal knowledge, I say

so and I believe that information to be true.

2. In this affidavit, I explain why I should be appointed as my son’s litigation

guardian.

3. I live with Jeremy on the Pictou Landing Indian Reserve in Nova Scotia. I am one

of the elders of my community.

879618.1

29



-

4, Jeremy was born on December 9, 1994, He is under a legal disability and
incapable of managing his own affairs. He has been diagnosed with hydrocephalus,
cerebral palsy, spinal curvature and autism. He can only speak a few words and cannot
walk unassisted. He is incontinent and needs total personal care including showering,
diapering, dressing, spoon feeding, and all personal hygiene needs. He can become

self-abusive at times, and needs to be restrained for his own safety.

3. As a result, Jeremy is not able to appreciate the legal process or provide his

counsel with instructions.

6. I have been Jeremy’s primary caregiver throughout his life. I am closer to him
than anyone ¢lse. I cared for him in our home without any support or assistance until
2010 when I suffered a stroke. The stroke left me physically unable to continue to care

for Jeremy without assistance. I therefore needed help to be able to look after him.

7. The Government of Canada refused to provide care to Jeremy. We had to go to
the Federal Court to argue that, under Jordan’s Principle, Canada should pay for the
services that Jeremy needed. I was an applicant in that proceeding together with the
Pictou Landing Band Council. On April 4, 2013, the Court found that Canada’s refusal

to pay for the services violated Jordan’s Principle.

8. I was awarded the Queen’s Diamond Jubilee for my care for Jeremy and his

progress, and for my efforts to uphold Jordan’s Principle.

9. I have appointed the law firms of Sotos LLP, Kugler Kandestin LLP and Miller

Titerle + Co. as counsel for Jeremy in this proposed class action. I have met with David
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3-
Sterns and Mohsen Seddigh, lawyers from Sotos LLP, who explained the class action

to me.
10. I have no interest in the proceeding adverse to that of Jeremy.

11. I have been advised by Mr. Seddigh and believe that, other than under
exceptional circumstances, generally no costs may be awarded against a party to a class

proceeding in the Federal Court.

SWORN BEFORE ME at the City of
Toronto,i e Ontario on May 8th,

2019 MM ﬁ}w‘/&,&

Co missioner for Taking Affidavits MAURINA BEADLE

{or as the case may be)

N\o\\%u\ SQ. e[J*Lh\\
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This is Exhibit “B” referred to in the Affidavit of Jonavon Joseph
Meawasige of the Pictou Landing First Nation in Nova Scotia,
currently resident in Edmonton, sworn before me at the City of

Toronto, in the Province of Ontario on September 1, 2022, in
accordance with O. Reg. 431/20, Administering Oath or
Declaration Remotely.

v

Commissioner for Taking Affidavits (or as may be)

POUYA DABIRAN-ZOHOORY
LSO: 81458L
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May. 26. 2019 3:11PM No. 2760 P 4/44
33

Federal Court Cour fédérale

Date: 20190528
Docket: T-402-19
Montréal, Quebec, May 28, 2019

PRESENT: Madam Justice St-Louis

BETWEEN:

XAVIER MOUSHOOM and JEREMY
MEAWASIGE (by his litigation guardian,

Maurina Beadle)
Plaintiffs
and
THE ATTORNEY GENERAL OF CANADA
Defendant

ORDER

UPON Motion by the Plaintiff for pleadings amendment and appointment of litigation
Guardian, based on Rules 3-4, 75-76, 78-79, 115, 200-202, 334.11, 334.39 of the Federal Cowrts

Rules, SOR/98-106;

HAVING READ the Motion record of the Plaintiff, and noted that the Defendant does

not oppose the Motion;

CONSIDERING the grounds for the Motion;
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34
Page: 2

THIS COURT ORDERS that:

1.

The Plaintiff is granted [zave to serve and file the Amended Statement of Claim
substantially in the form attached hereto ag Schedule “A”, within five (5) days of the
date of the present Order;

Jeremy Meawasige is added as a Plaintiff to this action;

Maurina Beadle is appointed as representative and litigation guardian for Jeremy
Meawasige,;

The style of cause is amended accordingly. |

"Marting St-Longs”
Judge




This is Exhibit “C” referred to in the Affidavit of Jonavon Joseph
Meawasige of the Pictou Landing First Nation in Nova Scotia,
currently resident in Edmonton, sworn before me at the City of

Toronto, in the Province of Ontario on September 1, 2022, in
accordance with O. Reg. 431/20, Administering Oath or
Declaration Remotely.

v

Commissioner for Taking Affidavits (or as may be)

POUYA DABIRAN-ZOHOORY
LSO: 81458L
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Federal Court Cour fédérale

Date: 20210707
Docket: T-402-19
T-141-20
Ottawa, Ontario, July 7, 2021

PRESENT: Madam Justice St-Louis

BETWEEN:

XAVIER MOUSHOOM AND JEREMY MEAWASIGE (BY HIS LITIGATION
GUARDIAN, MAURINA BEADLE)

Plaintiffs

AND

THE ATTORNEY GENERAL OF CANADA

Defendant

BETWEEN:

ASSEMBLY OF FIRST NATIONS, ASHLEY DAWN LOUISE BACH, KAREN
OSACHOFF, AND MELISSA WALTERSON

Plaintiffs

AND

HER MAJESTY THE QUEEN
AS REPRESENTED BY THE ATTORNEY GENERAL OF CANADA

Defendant
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ORDER
(Consolidated, Leave to Commence Actions, and other Relief)

UPON MOTION, by the plaintiffs for an Order:

(@)

(b)

(©)

(d)

(€)

(f)

9)

granting leave nunc pro tunc to the plaintiffs in Court File No. T-141-20 under
this Court’s Order dated May 28, 2019 in Court File No. T-402-19 (“Preclusion

Order”) to commence the proposed class proceeding in Court File No. T-141-20;

consolidating the actions in Court File No. T-402-19 and Court File No. T-141-20

(“Consolidated Proceeding”);

adding Jonavon Joseph Meawasige, Noah Buffalo-Jackson, Carolyn Buffalo, and
Dick Eugene Jackson also known as Richard Jackson as plaintiffs to the

Consolidated Proceeding;

appointing Jonavon Joseph Meawasige as representative and litigation guardian

for the plaintiff Jeremy Meawasige;

appointing Carolyn Buffalo as representative and litigation guardian for the

plaintiff Noah Buffalo-Jackson;

granting leave to serve and file the Consolidated Statement of Claim in the
Consolidated Proceeding substantially in the form enclosed as Schedule “A”

hereto;

amending the style of cause in the Consolidated Proceeding accordingly, as

drafted in Schedule “A” hereto;



(h)

(i)

)

(k)
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stating that the removal of the Jordan’s Class members and corresponding Family
Class members with claims dated between April 1, 1991 and December 11, 2007
in Court File No. T-402-19 and/or Court File No. T-141-20 from the Consolidated
Proceeding is without prejudice to those class members’ rights to commence a
new action and to advance any arguments available to them notwithstanding this

Order and notwithstanding the Consolidated Proceeding;

granting the Assembly of First Nations (“AFN”’) and Zacheus Joseph Trout leave
under the Preclusion Order to commence a proposed class action on behalf of the
class members whose claims are separated from the Consolidated Proceedings as
particularized in the draft claim substantially in the form enclosed as Schedule

“B” hereto (“Separated Proceeding”);

stating that this Order is without prejudice to the defendant’s right to contest
certification and/or defend against the claims in the Separated Proceeding as it
would have been immediately prior to the issuance of this Order, subject to

paragraph (h), above;

extending the Preclusion Order to:

I. the Consolidated Proceeding in Schedule “A” from the date it is issued
under this Order, with Sotos LLP, Kugler Kandestin LLP, Miller Titerle +
Co., Nahwegahbow Corbiere, and Fasken Martineau Dumoulin as class

counsel; and
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ii. the Separated Proceeding from the date it is issued under this Order, with
Sotos LLP, Kugler Kandestin LLP, Miller Titerle + Co., Nahwegahbow

Corbiere, and Fasken Martineau Dumoulin as class counsel;

M and other relief;

AND UPON being advised that the defendant consents in whole to the motion as filed:;

AND UPON hearing amicus curiae and counsel’s submissions;

AND UPON being satisfied of the appropriateness of the relief sought:

1. THIS COURT ORDERS that leave is granted nunc pro tunc to the plaintiffs in Court

File No. T-141-20 to commence the proposed class proceeding in Court File No. T-141-20.

2. THIS COURT ORDERS that the actions in Court File No. T-402-19 and Court File No.

T-141-20 are consolidated.

3. THIS COURT ORDERS that Jonavon Joseph Meawasige, Noah Buffalo-Jackson,
Carolyn Buffalo, and Dick Eugene Jackson also known as Richard Jackson are added as

plaintiffs to the Consolidated Proceeding.

4. THIS COURT ORDERS that Jonavon Joseph Meawasige is appointed as representative

and litigation guardian for the plaintiff Jeremy Meawasige.

5. THIS COURT ORDERS that Carolyn Buffalo is appointed as representative and

litigation guardian for the plaintiff Noah Buffalo-Jackson.
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6. THIS COURT ORDERS that leave is granted to serve and file the Consolidated

Statement of Claim substantially in the form enclosed as Schedule “A” hereto.

7. THIS COURT ORDERS that the style of cause of the Consolidated Proceeding is

amended accordingly, as drafted in Schedule “A”.

8. THIS COURT ORDERS that the separation of the claims in the Separated Proceeding
from the Consolidated Proceeding is without prejudice to the rights of the class members in the
Separated Proceeding to commence a new action and to advance any arguments available to
them immediately prior to the issuance of this Order, notwithstanding this Order and

notwithstanding the Consolidated Proceeding.

9. THIS COURT ORDERS that leave is granted to the plaintiffs AFN and Zacheus Joseph
Trout to commence a proposed class action on behalf of the Separated Classes substantially in

the form enclosed as Schedule “B” hereto.

10. THIS COURT ORDERS that this Order is without prejudice to the defendant’s rights to
contest certification and defend against the Separated Proceeding, subject to paragraph 8 of this

Order.

11. THIS COURT ORDERS that this Court’s Order dated May 28, 2019 in Court File No.
T-402-19, which precludes the commencement of another proposed class proceeding in this
Court in respect of the allegations in this proceeding without leave of the Court, be and is

extended and shall apply to:
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(@) the Consolidated Proceeding in Schedule “A” as of the date issued under this
Order, with Sotos LLP, Kugler Kandestin LLP, Miller Titerle + Co.,

Nahwegahbow Corbiere, and Fasken Martineau Dumoulin as class counsel; and

(b) the Separated Proceeding as of the date issued under this Order, with Sotos LLP,

Kugler Kandestin LLP, Miller Titerle + Co., Nahwegahbow Corbiere, and Fasken

Martineau Dumoulin as class counsel.

"Martine St-Louis"

Judge



This is Exhibit “D” referred to in the Affidavit of Jonavon Joseph
Meawasige of the Pictou Landing First Nation in Nova Scotia,
currently resident in Edmonton, sworn before me at the City of

Toronto, in the Province of Ontario on September 1, 2022, in
accordance with O. Reg. 431/20, Administering Oath or
Declaration Remotely.

v

Commissioner for Taking Affidavits (or as may be)

POUYA DABIRAN-ZOHOORY
LSO: 81458L
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Federal Court Cour féderale

Date: 20211126

Docket: T-402-19
T-141-20

Citation: 2021 FC 1225
Ottawa, Ontario, November 26, 2021

PRESENT: The Honourable Madam Justice Aylen

CLASS PROCEEDING

BETWEEN:

XAVIER MOUSHOOM, JEREMY MEAWASIGE (by his litigation guardian,
JONAVON JOSEPH MEAWASIGE) AND JONAVON JOSEPH MEAWASIGE

Plaintiffs

and

THE ATTORNEY GENERAL OF CANADA

Defendant

BETWEEN:

ASSEMBLY OF FIRST NATIONS, ASHLEY DAWN LOUISE BACH, KAREN

OSACHOFF, MELISSA WALTERSON, NOAH BUFFALO-JACKSON (by his

litigation guardian, CAROLYN BUFFALO), CAROLYN BUFFALO AND DICK
EUGENE JACKSON also known as RICHARD JACKSON

Plaintiffs

and

HER MAJESTY THE QUEEN
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AS REPRESENTED BY THE ATTORNEY GENERAL OF CANADA

Defendant

ORDER AND REASONS

UPON MOTION by the Plaintiffs, on consent and determined in writing pursuant to Rule

369 of the Federal Courts Rules, for an order:

@ Granting the Plaintiffs an extension of time to make this certification motion

past the deadline in Rule 334.15(2)(b);

(b) Certifying this proceeding as a class proceeding and defining the class;

© Stating the nature of the claims made on behalf of the class and the relief

sought by the class;

(d) Stipulating the common issues for trial,

(e) Appointing the Plaintiffs specified below as representative plaintiffs;
U] Approving the litigation plan; and

(9) Other relief;

CONSIDERING the motion materials filed by the Plaintiffs;

CONSIDERING that the Defendant has advised that the Defendant consents in whole to

the motion as filed;
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CONSIDERING that the Court is satisfied, in the circumstances of this proceeding, that
an extension of time should be granted to bring this certification motion past the deadline

prescribed in Rule 334.15(2)(b);

CONSIDERING that while the Defendant’s consent reduces the necessity for a rigorous
approach to the issue of whether this proceeding should be certified as a class action, it does not
relieve the Court of the duty to ensure that the requirements of Rule 334.16 for certification are

met [see Varley v Canada (Attorney General), 2021 FC 589];

CONSIDERING that Rule 334.16(1) of the Federal Courts Rules provides:

Subject to subsection (3), a judge
shall, by order, certify a proceeding
as a class proceeding if

(@) the  pleadings  disclose a
reasonable cause of action;

(b) there is an identifiable class of
two or more persons;

(c) the claims of the class members
raise common questions of law or
fact, whether or not those common
questions predominate over
questions affecting only individual
members;

(d)a class proceeding is the
preferable procedure for the just and
efficient resolution of the common
questions of law or fact; and

(e) there is a representative plaintiff
or applicant who

() would fairly and adequately
represent the interests of the class,

Sous réserve du paragraphe (3), le
juge autorise une instance comme
recours collectif si les conditions
suivantes sont réunies :

a) les actes de procédure révelent une
cause d’action valable;

b) il existe un groupe identifiable
formé d’au moins deux personnes;

c) les réclamations des membres du
groupe soulevent des points de droit
ou de fait communs, que ceux-ci
prédominent ou non sur ceux qui ne
concernent qu’un membre;

d) le recours collectif est le meilleur
moyen de régler, de facon juste et
efficace, les points de droit ou de fait
communs;

e)il existe un
demandeur qui :

représentant

(i) représenterait de facon équitable
et adéquate les intéréts du groupe,



(a)

(if) has prepared a plan for the
proceeding that sets out a workable
method of advancing the proceeding
on behalf of the class and of notifying
class members as to how the
proceeding is progressing,

(iii) does not have, on the common
questions of law or fact, an interest
that is in conflict with the interests of
other class members, and

(iv) provides a summary of any
agreements respecting fees and
disbursements between the
representative plaintiff or applicant
and the solicitor of record.

(ii) a élaboré un plan qui propose une
méthode efficace pour poursuivre
I’instance au nom du groupe et tenir
les membres du groupe informés de
son déroulement,

(i) n’a pas de conflit d’intéréts avec
d’autres membres du groupe en ce
qui concerne les points de droit ou de
fait communs,

(iv) communique un sommaire des
conventions relatives aux honoraires
et débours qui sont intervenues entre
lui et I’avocat inscrit au dossier.
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CONSIDERING that, pursuant to Rule 334.16(2), all relevant matters shall be considered

sought by other means;

CONSIDERING that:

in a determination of whether a class proceeding is the preferable procedure for the just and
efficient resolution of the common questions of law or fact, including whether: (a) the questions
of law or fact common to the class members predominate over any questions affecting only
individual members; (b) a significant number of the members of the class have a valid interest in
individually controlling the prosecution of separate proceedings; (c) the class proceeding would
involve claims that are or have been the subject of any other proceeding; (d) other means of
resolving the claims are less practical or less efficient; and (e) the administration of the class

proceeding would create greater difficulties than those likely to be experienced if relief were

The conduct of the Crown at issue in this proposed class action proceeding, as set

out in the Consolidated Statement of Claim, concerns two alleged forms of



(b)
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discrimination against First Nations children: (i) the Crown’s funding of child and

family services for First Nations children and the incentive it has created to remove

children from their homes; and (ii) the Crown’s failure to comply with Jordan’s

Principles, a legal requirement that aims to prevent First Nations children from

suffering gaps, delays, disruptions or denials in receiving necessary services and

products contrary to their Charter-protected equality rights.

As summarized by the Plaintiffs in their written representations, at its core, the

Consolidated Statement of Claim alleges that:

(i)

(i)

(i)

The Crown has knowingly underfunded child and family services for First
Nations children living on Reserve and in the Yukon, and thereby prevented
child welfare service agencies from providing adequate Prevention Services

to First Nations children and families.

The Crown has underfunded Prevention Services to First Nations children and
families living on Reserve and in the Yukon, while fully funding the costs of
care for First Nations children who are removed from their homes and placed
into out-of-home care, thereby creating a perverse incentive for First Nations
child welfare service agencies to remove First Nations children living on
Reserve and in the Yukon from their homes and place them in out-of-home

care.

The removal of children from their homes caused severe and enduring trauma

to those children and their families.



(©)

(d)
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(iv) Not only does Jordan’s Principle embody the Class Members’ equality rights,
the Crown has also admitted that Jordan’s Principle is a “legal requirement”
and thus an actionable wrong. However, the Crown has disregarded its
obligations under Jordan’s Principle and thereby denied crucial services and
products to tens of thousands of First Nations children, causing compensable

harm.

(v) The Crown’s conduct is discriminatory, directed at Class Members because
they were First Nations, and breached section 15(1) of the Charter, the
Crown’s fiduciary duties to First Nations and the standard of care at common

and civil law.

With respect to the first element of the certification analysis (namely, whether the
pleading discloses a reasonable cause of action), the threshold is a low one. The
question for the Court is whether it is plain and obvious that the causes of action are
doomed to fail [see Brake v Canada (Attorney General), 2019 FCA 274 at para 54].
Even without the Crown’s consent, I am satisfied that the Plaintiffs have pleaded
the necessary elements for each cause of action sufficient for purposes of this
motion, such that the Consolidated Statement of Claim discloses a reasonable cause

of action.

With respect to the second element of the certification analysis (namely, whether
there is an identifiable class of two or more persons), the test to be applied is
whether the Plaintiffs have defined the class by reference to objective criteria such

that a person can be identified to be a class member without reference to the merits



(€)
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of the action [see Hollick v Toronto (City of), 2001 SCC 68 at para 17]. | am satisfied
that the proposed class definitions for the Removed Child Class, Jordan’s Class and
Family Class (as set out below) contain objective criteria and that inclusion in each

class can be determined without reference to the merits of the action.

With respect to the third element of the certification analysis (namely, whether the
claims of the class members raise common questions of law or fact), as noted by
the Federal Court of Appeal in Wenham v Canada (Attorney General), 2018 FCA
199 at para 72, the task under this part of the certification determination is not to
determine the common issues, but rather to assess whether the resolution of the
issues is necessary to the resolution of each class member’s claim. Specifically, the

test is as follows:

The commonality question should be approached purposively. The
underlying question is whether allowing the suit to proceed as a
representative one will avoid duplication of fact-finding or legal analysis.
Thus an issue will be "common™ only where its resolution is necessary to
the resolution of each class member's claim. It is not essential that the
class members be identically situated vis-a-vis the opposing party. Nor is
it necessary that common issues predominate over non-common issues
or that the resolution of the common issues would be determinative of
each class member's claim. However, the class members' claims must
share a substantial common ingredient to justify a class action.
Determining whether the common issues justify a class action may
require the court to examine the significant of the common issues in
relation to individual issues. In doing so, the court should remember that
it may not always be possible for a representative party to plead the
claims of each class member with the same particularity as would be
required in an individual suit. (Western Canadian Shopping Centres,
above at para 39; see also Vivendi Canada Inc. v. Dell'Aniello, 2014 SCC
1, [2014] 1 S.C.R. 3 at paras 41 and 44-46.)

Having reviewed the common issues (as set out below), | am satisfied that the issues

share a material and substantial common ingredient to the resolution of each class



(M
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member’s claim. Moreover, | agree with the Plaintiff that the commonality of these
issues is analogous to the commonality of similar issues in institutional abuse claims
which have been certified as class actions (such as the Indian Residential Schools
and the Sixties Scoop class action litigation). Accordingly, | find that the common

issue element is satisfied.

With respect to the fourth element of the certification analysis (namely, whether a
class proceeding is the preferable procedure for the just and efficient resolution of
the common questions of fact and law), the preferability requirement has two
concepts at its core: (i) whether the class proceeding would be a fair, efficient and
manageable method of advancing the claim; and (ii) whether the class proceeding
would be preferable to other reasonably available means of resolving the claims of
class members. A determination of the preferability requirement requires an
examination of the common issues in their context, taking into account the
importance of the common issues in relation to the claim as a whole, and may be
satisfied even where there are substantial individual issues [see Brake, supra at para
85; Wenham, supra at para 77 and Hollick, supra at paras 27-31]. The Court’s
consideration of this requirement must be conducted through the lens of the three
principle goals of class actions, namely judicial economy, behaviour modification
and access to justice [see Brake, supra at para 86, citing AIC Limited v Fischer,

2013 SCC 69 at para 22].

Having considered the above-referenced principles and the factors set out in Rule

334.16(2), | am satisfied a class proceeding is the preferable procedure for the just
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and efficient resolution of the common questions of fact and law. Given the
systemic nature of the claims, the potential for significant barriers to access to
justice for individual claimants and the Plaintiffs’ stated concerns regarding the
other means available for resolving the claims of class members, | am satisfied that
the proposed class action would be a fair, efficient and manageable method of

advancing the claims of the class members.

(h)  With respect to the fifth element of the certification analysis (namely, whether there
are appropriate proposed representatives), I am satisfied, having reviewed the
affidavit evidence filed on the motion together with the detailed litigation plan, that
the proposed representative plaintiffs (as set out below) meet the requirements of

Rule 334.16(1)(e);

CONSIDERING that the Court is satisfied that all of the requirements for certification are

met and that the requested relief should be granted;

THIS COURT ORDERS that:
1. The Plaintiffs are granted an extension of time, nunc pro tunc, to bring this certification

motion past the deadline in Rule 334.15(2)(b) of the Federal Courts Rules.

2. For the purpose of this Order and in addition to definitions elsewhere in this Order, the
following definitions apply and other terms in this Order have the same meaning as in the

Consolidated Statement of Claim as filed on July 21, 2021:

@ “Class” means the Removed Child Class, Jordan’s Class and Family Class,

collectively.
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“Class Counsel” means Fasken Martineau Dumoulin LLP, Kugler Kandestin LLP,

Miller Titerle + Co., Nahwegahbow Corbiere and Sotos LLP.

“Class Members” mean all persons who are members of the Class.

“Class Period” means:

()  For the Removed Child Class members and their corresponding Family
Class members, the period of time beginning on April 1, 1991 and ending

on the date of this Order; and

(i)  For the Jordan’s Class members and their corresponding Family Class
members, the period of time beginning on December 12, 2007 and ending

on the date of this Order.

“Family Class” means all persons who are brother, sister, mother, father,
grandmother or grandfather of a member of the Removed Child Class and/or

Jordan’s Class.

“First Nation” and “First Nations” means Indigenous peoples in Canada,
including the Yukon and the Northwest Territories, who are neither Inuit nor Métis,

and includes:

() Individuals who have Indian status pursuant to the Indian Act, R.S.C., 1985,

c.1-5 [Indian Act];
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(i)  Individuals who are entitled to be registered under section 6 of the Indian

Act at the time of certification;

(iii)  Individuals who met band membership requirements under sections 10-12
of the Indian Act and, in the case of the Removed Child Class members,
have done so by the time of certification, such as where their respective First
Nation community assumed control of its own membership by establishing
membership rules and the individuals were found to meet the requirements

under those membership rules and were included on the Band List; and

(iv) In the case of Jordan’s Class members, individuals, other than those listed
in sub-paragraphs (i)-(iii) above, recognized as citizens or members of their
respective First Nations whether under agreement, treaties or First Nations’

customs, traditions and laws.

(99 “Jordan’s Class” means all First Nations individuals who were under the
applicable provincial/territorial age of majority and who during the Class Period
were denied a service or product, or whose receipt of a service or product was
delayed or disrupted, on grounds, including but not limited to, lack of funding or
lack of jurisdiction, or as a result of a jurisdictional dispute with another government

or governmental department.

(h)  “Removed Child Class” means all First Nations individuals who:

(1)  Were under the applicable provincial/territorial age of majority at any time

during the Class Period; and
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(i)  Were taken into out-of-home care during the Class Period while they, or at

least one of their parents, were ordinarily resident on a Reserve.

(1 “Reserve” means a tract of land, as defined under the Indian Act, the legal title to
which is vested in the Crown and has been set apart for the use and benefit of an

Indian band.

This proceeding is hereby certified as a class proceeding against the Defendant pursuant to

Rule 334.16(1) of the Federal Courts Rules.

The Class shall consist of the Removed Child Class, Jordan’s Class and Family Class, all

as defined herein.

The nature of the claims asserted on behalf of the Class against the Defendant is

constitutional, negligence and breach of fiduciary duty owed by the Crown to the Class.

The relief claimed by the Class includes damages, Charter damages, disgorgement,

punitive damages and exemplary damages.

The following persons are appointed as representative plaintiffs:

@) For the Removed Child Class: Xavier Moushoom, Ashley Dawn Louise Bach and

Karen Osachoff;

(b) For the Jordan’s Class: Jeremy Meawasige (by his litigation guardian, Jonavon
Joseph Measwasige) and Noah Buffalo-Jackson (by his litigation guardian, Carolyn

Buffalo); and
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(c) For the Family Class: Xavier Moushoom, Jonavon Joseph Meawasige, Melissa
Walterson, Carolyn Buffalo and Dick Eugene Jackson (also known as Richard

Jackson),

all of whom are deemed to constitute adequate representative plaintiffs of the Class.

8. Class Counsel are hereby appointed as counsel for the Class.

9. The proceeding is certified on the basis of the following common issues:

(@ Did the Crown’s conduct as alleged in the Consolidated Statement of Claim
[Impugned Conduct] infringe the equality right of the Plaintiffs and Class Members
under section 15(1) of the Canadian Charter of Rights and Freedoms? More

specifically:

(1)  Did the Impugned Conduct create a distinction based on the Class Members’

race, or national or ethnic origin?

(i)  Was the distinction discriminatory?

(iii) Did the Impugned Conduct reinforce and exacerbate the Class Members’

historical disadvantages?

(iv) Ifso, was the violation of section 15(1) of the Charter justified under section

1 of the Charter?

(v)  Are Charter damages an appropriate remedy?
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(b) Did the Crown owe the Plaintiffs and Class Members a common law duty of care?

()  Ifso, did the Crown breach that duty of care?

(c) Did the Crown breach its obligations under the Civil Code of Québec? More

specifically:

()  Did the Crown commit fault or engage its civil liability?

(i) Did the Impugned Conduct result in losses to the Plaintiffs and Class
Members and if so, do such losses constitute injury to each of the Class

Members?

(iii) Are Class Members entitled to claim damages for the moral and material

damages arising from the foregoing?

(d) Did the Crown owe the Plaintiffs and Class Members a fiduciary duty?

(1)  Ifso, did the Crown breach that duty?

(e) Can the amount of damages payable by the Crown be determined partially under

Rule 334.28(1) of the Federal Courts Rules on an aggregate basis?

()  Ifso, in what amount?

()  Did the Crown obtain quantifiable monetary benefits from the Impugned Conduct

during the Class Period?

(1)  Ifso, should the Crown be required to disgorge those benefits?



10.

11.

12.

13.

14.
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(i)  If so, in what amount?

(g) Should punitive and/or aggravated damages be awarded against the Crown?

()  Ifso, in what amount?

The Plaintiffs’ Fresh as Amended Litigation Plan, as filed November 2, 2021 and attached
hereto as Schedule “A”, is hereby approved, subject to any modifications necessary as a

result of this Order and subject to any further orders of this Court.

The form of notice of certification, the manner of giving notice and all other related matters

shall be determined by separate order(s) of the Court.

The opt-out period shall be six months from the date on which notice of certification is

published in the manner to be specified by further order of this Court.

The timetable for this proceeding through to trial shall also be determined by separate

order(s) of the Court.

Pursuant to Rule 334.39(1) of the Federal Courts Rules, there shall be no costs payable by

any party for this motion.

“Mandy Aylen”
Judge
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Court File Nos. T-402-19 / T-141-20 / T-1120-21

FEDERAL COURT
CLASS PROCEEDING
BETWEEN:

XAVIER MOUSHOOM, JEREMY MEAWASIGE (by his litigation guardian, Jonavon Joseph
Meawasige), JONAVON JOSEPH MEAWASIGE

Plaintiffs
and
THE ATTORNEY GENERAL OF CANADA
Defendant
FEDERAL COURT
CLASS PROCEEDING

BETWEEN:

ASSEMBLY OF FIRST NATIONS, ASHLEY DAWN LOUISE BACH, KAREN
OSACHOFF, MELISSA WALTERSON, NOAH BUFFALO-JACKSON by his Litigation
Guardian, Carolyn Buffalo, CAROLYN BUFFALOQO, and DICK EUGENE JACKSON also

known as RICHARD JACKSON

Plaintiffs
and
HER MAJESTY THE QUEEN

AS REPRESENTED BY THE ATTORNEY GENERAL OF CANADA

Defendant
FEDERAL COURT
CLASS PROCEEDING
BETWEEN:

ASSEMBLY OF FIRST NATIONS and ZACHEUS JOSEPH TROUT

Plaintiffs

and

THE ATTORNEY GENERAL OF CANADA

Defendant

AFFIDAVIT OF ZACHEUS JOSEPH TROUT
(Sworn September 2, 2022)

1379634.3



59

I, Zacheus Joseph Trout, of the Cross Lake First Nation in Manitoba, SWEAR THAT:

1. I am a representative plaintiff in this action (Court File No. T-1120-21). As such, I have
personal knowledge of the matters that I depose to in this affidavit. Where the source of

information is other than my personal knowledge, I say so and I believe that information to be true.

2. In this affidavit, I explain why I support the proposed settlement reached with Canada.
Background
3. My wife, Veronica Trout, and I have had six children. Two of our children were Sanaye

Mary Frances Trout who was born on July 20, 1998, and Jacob Zacheus Trout, who was born on
June 28, 2002.

4. Both Sanaye and Jacob suffered from Batten Disease. Batten Disease is a neurological
disorder that normally begins at an early age in childhood and, if left untreated, is fatal. Batten
Disease causes seizures, vision loss, and the loss of cognitive functions. Sanaye and Jacob suffered
extreme sickness all their lives because of Batten Disease.

5. When we found out that Sanaye and Jacob had Batten Disease, we tried to get them
treatment. But we could not get them support and adequate treatment.

6. Sanaye and Jacob did not receive proper treatment and support because none was available
on our reserve. When we tried to get care and support for them from the government, every person
we turned to pointed to the other and said we should go elsewhere for help. Manitoba would say
it is Canada’s responsibility because we are registered Indians. We did not even know who to turn
to from Canada to get help. No help existed. There was no way to apply for help.

7. My wife and I had to quit our jobs to be able to provide 24-hour care to Sanaye and Jacob,
taking turns to sleep. Before quitting our jobs to care for our kids, Veronica was a cook at the

school and I worked as a qualified surveyor and on shoreline restoration for my community.
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8. We fought for 13 years for basic services and products that Sanaye and Jacob desperately
needed and could not receive. Sometimes we would receive limited help after a lot of delay.

0. For example, Sanaye and Jacob needed feeding tubes, diapers, and formula. Health
officials gave us only six syringes per month for Sanaye, even though she needed to receive six
injections a day. We had to reuse these syringes, causing my child infections and more seizures.
10. We received two feeding bags per month to feed Sanaye and Jacob four times a day. We
had to boil and reuse these bags even though they get covered in bacteria and caused more
infections.

11. The children had to be inclined to be fed. That required a bed that inclined over 30 degrees.
We asked medical services, the hospitals, the program director at our community who would
receive funding from Canada for a bed. They all answered they did not provide beds and did not
have funding to provide us a bed.

12. It was about two years before my daughter passed away when we eventually were able to
obtain a used run-down inclined bed from a seniors’ home. We could also not find Jacob a bed
until shortly before he passed away.

13. The years when Sanaye and Jacob did not have inclined beds they suffered sleep problems,
more seizures, pneumonias and, respiratory problems caused by acid reflex from the medication
they had to take. We had to manually incline them to help them feed and they would sometimes
fall from their regular beds at night when we fell asleep.

14. Jacob and Sanaye both passed away before they reached the age of 10. Sanaye passed away
on December 27, 2007. Jacob passed away on June 13, 2012.

15. The many years that this situation lasted, it took an unspeakable mental and emotional toll

on us and our children.
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My Role in the Class Action

16. I became involved in this class action after Canada refused to negotiate about the First
Nations children, like Jacob and Sanaye, who had faced delays, denials or gaps in essential services
that they needed between 1991 and 2007. Canada intended to fight this case. So the parties agreed
to separate it from the rest of the class action so that it could be litigated, while the other parts of
the case moved to settlement discussions.

17. On July 7, 2021, Justice St-Louis ordered that the cases be separated. Attached as Exhibit
“A” is a copy of that order without schedules. Shortly after that, we started this action, which is
now known as the “Trout Action”.

18. I have stayed closely involved in this litigation. I have met with David Sterns and Mohsen
Seddigh at Sotos LLP in person twice to advance the case. I have spoken and communicated by
text messaging with Mr. Seddigh countless times as the lawsuit progressed.

19. Because Canada at first refused to negotiate the Trout Action during the mediation with
the Honourable Mr. Mandamin, I never had the chance to attend those meetings and speak about
my children and what they endured. I felt dismayed and left out of that process. But I was happy
that other representative plaintiffs had the opportunity to speak their truth and guide the
negotiations.

20. We prepared for a fight for certification. I worked with class counsel to make an affidavit
in support of the motion for certification. I reviewed the documents that Mr. Seddigh sent me and
provided feedback. These included documents such as the Statement of Claim, my draft affidavits,
the Court’s orders, and settlement materials. I understood and explained my responsibilities as a
representative plaintiff when I asked to be appointed as such. I have taken these responsibilities

seriously and tried to the best of my ability to fairly and adequately represent the class.

1379634.3



62

21. Canada finally changed its mind after the mediation with the Honourable Mr. Mandamin
and was willing negotiate the Trout Action.
22. Madam Justice Aylen certified the claim on February 11, 2022 and appointed me as the
representative plaintiff. Attached as Exhibit “B” is a copy of that order without schedules.
23. During this litigation, I spoke to Indigenous media to tell our story and advocate for change
for First Nations children:

o ‘It’s a nightmare’: Zach Trout watched two of his children die, now he’s fighting Canada

for justice - https://www.aptnnews.ca/national-news/zach-trout-watched-two-of-his-

children-die-now-hes-fighting-canada-for-justice/

o Plaintiffs skeptical but hopeful proposed First Nations child welfare settlement will lead to

change https://www.aptnnews.ca/featured/plaintiffs-skeptical-but-hopeful-about-

proposed-child-welfare-settlement/

24. Speaking about what happened to us and our children brings back a lot of trauma. But |
have never shied away from doing that if it helps other kids and families. I hope that our story can
inspire change and bring meaningful compensation to First Nations people who suffered like we
did.

25. Last month, my wife and I travelled to Toronto to meet with class counsel, the other
representative plaintiff, Jonavon Meawasige, and with our team’s expert working on a Jordan’s
Principle and Trout method, Dr. Lucyna Lach, who joined us by video conference.

26. In our discussions, I emphasized a principle that has always been important to me: that is
proportionality in compensation. I firmly believe that discrimination in all its forms is harmful.
But I also know what my children and family suffered, and believe people in such extreme

situations should not receive the same compensation as everyone else who did not go through
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something similar. I think it would be a failure and unfair to treat everyone in the class the same
way. From the beginning, I have asked class counsel to keep this principle in mind. I am pleased
that they listened, that the settlement agreement takes that principle into account, and that the
method being developed is also built on that basis.

27. The settlement agreement divides the Trout Child Class claimants into two groups: those
who suffered more and those who suffered less than the first group. This way the settlement
agreement can ensure that those who suffered more will receive at least $20,000 (or more) in
compensation. Everyone else receives compensation of up to $20,000 but not more than that. I
agree with this division because it helps bring proportionality into the claims process, it protects
those who suffered more, and responsibly divides the $2 billion budget for the Trout Child Class.
28. Despite my unwavering faith in our case, I understand the legal challenges that the case
could face. I think the results achieved by the settlement agreement are outstanding and they will
make a positive impact on the lives of many who suffered discrimination.

29. I remember that when we filed the Statement of Claim we asked for one billion dollars in
compensation. I am thrilled that the settlement agreement now includes a budget twice that amount
for the children, and also includes a part of another $2 billion budget for the caregiving parents
and grandparents of those children. We have achieved far more than we hoped to achieve, and I
feel proud and honoured to have played a role in that achievement for our kids.

30. I am pleased that the settlement agreement takes a trauma-informed and culturally sensitive
approach to claimants. I am a very traditional and spiritual First Nations person and I care deeply

about these principles that the settlement agreement embodies.
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Honorarium

31, | wish to ask the Court for an honorarium given the circumstances of this case and the toll
it has taken on me and my family to advance it and re-live our trauma.

Class Counsel

32 | have been continuously engaged with class counsel during this litigation and guided their
approach. As | said earlier, | am very happy with the result they achieved and satisfied with their
work on this class action.

33, Instead of pursuing the arrangement in the retainer agreement, class counsel have agreed
to separately negotiate their fees directly with Canada and be paid over and above the settlement
amount. This means that class counsel’s fees will not be deducted from the $20 billion settlement
amount. | fully support this plan because it does not decrease the money that is available to pay
compensation to class members.

34. Mr. Seddigh advises me and I believe that class counsel have not yet negotiated their fees

with Canada.

SWORN BEFORE ME BY Zacheus Joseph
Trout of the Cross Lake First Nation in
Manitoba, on Septemberé’, 2022 in accordance
with O. Reg. 431/20, Administering Oath or
Declaration Remotely.

il

e ~ LU e - M
issioner lor Taking Alfidavits / 4(1'"":“; )SEPH TROUT

(or as the case may be)

MOHSEN SEDDIGIHH
LLSOH: 70744

Commissioned 1n the City of Toronto, in
the Province of Ontario
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This is Exhibit “A” referred to in the Affidavit of Zacheus Joseph
Trout of the Cross Lake First Nation in Manitoba, sworn before
me at the City of Toronto, in the Province of Ontario on September
2, 2022, in accordance with O. Reg. 431/20, Administering Oath
or Declargtion Remotely.

CommissionerfoVaking Affidavits (or as may be)

MOHSEN SEDDIGH
LSO#: 707441
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Federal Court Cour fédérale

Date: 20210707
Docket: T-402-19
T-141-20
Ottawa, Ontario, July 7, 2021

PRESENT: Madam Justice St-Louis

BETWEEN:

XAVIER MOUSHOOM AND JEREMY MEAWASIGE (BY HIS LITIGATION
GUARDIAN, MAURINA BEADLE)

Plaintiffs

AND

THE ATTORNEY GENERAL OF CANADA

Defendant

BETWEEN:

ASSEMBLY OF FIRST NATIONS, ASHLEY DAWN LOUISE BACH, KAREN
OSACHOFF, AND MELISSA WALTERSON

Plaintiffs

AND

HER MAJESTY THE QUEEN
AS REPRESENTED BY THE ATTORNEY GENERAL OF CANADA

Defendant
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ORDER
(Consolidated, Leave to Commence Actions, and other Relief)

UPON MOTION, by the plaintiffs for an Order:

(@)

(b)

(©)

(d)

(€)

(f)

9)

granting leave nunc pro tunc to the plaintiffs in Court File No. T-141-20 under
this Court’s Order dated May 28, 2019 in Court File No. T-402-19 (“Preclusion

Order”) to commence the proposed class proceeding in Court File No. T-141-20;

consolidating the actions in Court File No. T-402-19 and Court File No. T-141-20

(“Consolidated Proceeding”);

adding Jonavon Joseph Meawasige, Noah Buffalo-Jackson, Carolyn Buffalo, and
Dick Eugene Jackson also known as Richard Jackson as plaintiffs to the

Consolidated Proceeding;

appointing Jonavon Joseph Meawasige as representative and litigation guardian

for the plaintiff Jeremy Meawasige;

appointing Carolyn Buffalo as representative and litigation guardian for the

plaintiff Noah Buffalo-Jackson;

granting leave to serve and file the Consolidated Statement of Claim in the
Consolidated Proceeding substantially in the form enclosed as Schedule “A”

hereto;

amending the style of cause in the Consolidated Proceeding accordingly, as

drafted in Schedule “A” hereto;



(h)

(i)

)

(k)
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stating that the removal of the Jordan’s Class members and corresponding Family
Class members with claims dated between April 1, 1991 and December 11, 2007
in Court File No. T-402-19 and/or Court File No. T-141-20 from the Consolidated
Proceeding is without prejudice to those class members’ rights to commence a
new action and to advance any arguments available to them notwithstanding this

Order and notwithstanding the Consolidated Proceeding;

granting the Assembly of First Nations (“AFN”’) and Zacheus Joseph Trout leave
under the Preclusion Order to commence a proposed class action on behalf of the
class members whose claims are separated from the Consolidated Proceedings as
particularized in the draft claim substantially in the form enclosed as Schedule

“B” hereto (“Separated Proceeding”);

stating that this Order is without prejudice to the defendant’s right to contest
certification and/or defend against the claims in the Separated Proceeding as it
would have been immediately prior to the issuance of this Order, subject to

paragraph (h), above;

extending the Preclusion Order to:

I. the Consolidated Proceeding in Schedule “A” from the date it is issued
under this Order, with Sotos LLP, Kugler Kandestin LLP, Miller Titerle +
Co., Nahwegahbow Corbiere, and Fasken Martineau Dumoulin as class

counsel; and
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ii. the Separated Proceeding from the date it is issued under this Order, with
Sotos LLP, Kugler Kandestin LLP, Miller Titerle + Co., Nahwegahbow

Corbiere, and Fasken Martineau Dumoulin as class counsel;

M and other relief;

AND UPON being advised that the defendant consents in whole to the motion as filed:;

AND UPON hearing amicus curiae and counsel’s submissions;

AND UPON being satisfied of the appropriateness of the relief sought:

1. THIS COURT ORDERS that leave is granted nunc pro tunc to the plaintiffs in Court

File No. T-141-20 to commence the proposed class proceeding in Court File No. T-141-20.

2. THIS COURT ORDERS that the actions in Court File No. T-402-19 and Court File No.

T-141-20 are consolidated.

3. THIS COURT ORDERS that Jonavon Joseph Meawasige, Noah Buffalo-Jackson,
Carolyn Buffalo, and Dick Eugene Jackson also known as Richard Jackson are added as

plaintiffs to the Consolidated Proceeding.

4. THIS COURT ORDERS that Jonavon Joseph Meawasige is appointed as representative

and litigation guardian for the plaintiff Jeremy Meawasige.

5. THIS COURT ORDERS that Carolyn Buffalo is appointed as representative and

litigation guardian for the plaintiff Noah Buffalo-Jackson.
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6. THIS COURT ORDERS that leave is granted to serve and file the Consolidated

Statement of Claim substantially in the form enclosed as Schedule “A” hereto.

7. THIS COURT ORDERS that the style of cause of the Consolidated Proceeding is

amended accordingly, as drafted in Schedule “A”.

8. THIS COURT ORDERS that the separation of the claims in the Separated Proceeding
from the Consolidated Proceeding is without prejudice to the rights of the class members in the
Separated Proceeding to commence a new action and to advance any arguments available to
them immediately prior to the issuance of this Order, notwithstanding this Order and

notwithstanding the Consolidated Proceeding.

9. THIS COURT ORDERS that leave is granted to the plaintiffs AFN and Zacheus Joseph
Trout to commence a proposed class action on behalf of the Separated Classes substantially in

the form enclosed as Schedule “B” hereto.

10. THIS COURT ORDERS that this Order is without prejudice to the defendant’s rights to
contest certification and defend against the Separated Proceeding, subject to paragraph 8 of this

Order.

11. THIS COURT ORDERS that this Court’s Order dated May 28, 2019 in Court File No.
T-402-19, which precludes the commencement of another proposed class proceeding in this
Court in respect of the allegations in this proceeding without leave of the Court, be and is

extended and shall apply to:
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(@) the Consolidated Proceeding in Schedule “A” as of the date issued under this
Order, with Sotos LLP, Kugler Kandestin LLP, Miller Titerle + Co.,

Nahwegahbow Corbiere, and Fasken Martineau Dumoulin as class counsel; and

(b) the Separated Proceeding as of the date issued under this Order, with Sotos LLP,

Kugler Kandestin LLP, Miller Titerle + Co., Nahwegahbow Corbiere, and Fasken

Martineau Dumoulin as class counsel.

"Martine St-Louis"

Judge
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This is Exhibit “B” referred to in the Affidavit of Zacheus Joseph
Trout of the Cross Lake First Nation in Manitoba, sworn before
me at the City of Toronto, in the Province of Ontario on September
2, 2022, in accordance with O. Reg. 431/20, Administering Oath
or Declaration Remotely.

Co\7’ssionerfor Taking Affidavits (or as may be)

MOHSEN SEDDIGH
LSO#: 707441
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Federal Court Cour féedérale

Date: 20220211
Docket: T-1120-21
Citation: 2022 FC 149
Ottawa, Ontario, February 11, 2022

PRESENT: The Honourable Madam Justice Aylen

CLASS PROCEEDING

BETWEEN:

ASSEMBLY OF FIRST NATIONS and ZACHEUS JOSEPH TROUT
Plaintiffs

and

THE ATTORNEY GENERAL OF CANADA

Defendant

ORDER AND REASONS

UPON MOTION by the Plaintiffs, on consent and determined in writing pursuant to Rule

369 of the Federal Courts Rules, for an order:

(a) Granting the Plaintiffs an extension of time to make this certification motion past the

deadline in Rule 334.15(2)(b);

(b) Certifying this proceeding as a class proceeding and defining the class;
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(c) Stating the nature of the claims made on behalf of the class and the relief sought by

the class;

(d) Stipulating the common issues for trial;

(e) Appointing the Plaintiff, Zacheus Joseph Trout, as representative plaintiff;

(f) Approving the litigation plan; and

(g) Other relief;

CONSIDERING the motion materials filed by the Plaintiffs;

CONSIDERING that the Defendant has advised that the Defendant consents in whole to

the motion as filed:;

CONSIDERING that the Court is satisfied, in the circumstances of this proceeding, that
an extension of time should be granted to bring this certification motion past the deadline

prescribed in Rule 334.15(2)(b);

CONSIDERING that while the Defendant’s consent reduces the necessity for a rigorous
approach to the issue of whether this proceeding should be certified as a class action, it does not
relieve the Court of the duty to ensure that the requirements of Rule 334.16 for certification are

met [see Varley v Canada (Attorney General), 2021 FC 589];

CONSIDERING that Rule 334.16(1) of the Federal Courts Rules provides:



Subject to subsection (3), a judge
shall, by order, certify a proceeding
as a class proceeding if

(@) the  pleadings disclose a
reasonable cause of action;

(b) there is an identifiable class of
two or more persons;

(c) the claims of the class members
raise common questions of law or
fact, whether or not those common
questions predominate over
questions affecting only individual
members;

(d)a class proceeding is the
preferable procedure for the just and
efficient resolution of the common
questions of law or fact; and

(e) there is a representative plaintiff
or applicant who

() would fairly and adequately
represent the interests of the class,

(i) has prepared a plan for the
proceeding that sets out a workable
method of advancing the proceeding
on behalf of the class and of notifying
class members as to how the
proceeding is progressing,

(iii) does not have, on the common
questions of law or fact, an interest
that is in conflict with the interests of
other class members, and

(iv) provides a summary of any
agreements respecting fees and
disbursements between the
representative plaintiff or applicant
and the solicitor of record.

Sous réserve du paragraphe (3), le
juge autorise une instance comme
recours collectif si les conditions
suivantes sont réunies :

a) les actes de procédure révelent une
cause d’action valable;

b) il existe un groupe identifiable
formé d’au moins deux personnes;

c) les réclamations des membres du
groupe soulévent des points de droit
ou de fait communs, que ceux-Ci
prédominent ou non sur ceux qui ne
concernent qu’un membre;

d) le recours collectif est le meilleur
moyen de régler, de facon juste et
efficace, les points de droit ou de fait
communs;

e)il existe un
demandeur qui :

représentant

(i) représenterait de facon équitable
et adéquate les intéréts du groupe,

(ii) a élaboré un plan qui propose une
méthode efficace pour poursuivre
I’instance au nom du groupe et tenir
les membres du groupe informés de
son déroulement,

(iii) n’a pas de conflit d’intéréts avec
d’autres membres du groupe en ce
qui concerne les points de droit ou de
fait communs,

(iv) communique un sommaire des
conventions relatives aux honoraires
et débours qui sont intervenues entre
lui et I’avocat inscrit au dossier.
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CONSIDERING that, pursuant to Rule 334.16(2), all relevant matters shall be considered
in a determination of whether a class proceeding is the preferable procedure for the just and
efficient resolution of the common questions of law or fact, including whether: (a) the questions
of law or fact common to the class members predominate over any questions affecting only
individual members; (b) a significant number of the members of the class have a valid interest in
individually controlling the prosecution of separate proceedings; (c) the class proceeding would
involve claims that are or have been the subject of any other proceeding; (d) other means of
resolving the claims are less practical or less efficient; and (e) the administration of the class
proceeding would create greater difficulties than those likely to be experienced if relief were

sought by other means;

CONSIDERING that:

(a) The conduct of the Crown at issue in this proposed class action proceeding, as set out in
the Statement of Claim, concerns discrimination against First Nations children in the
provision of essential services and the Crown’s failure to prevent First Nations children
from suffering gaps, delays, disruptions or denials in receiving services and products
contrary to their Charter-protected equality rights. The Plaintiffs allege that the Crown’s
conduct was discriminatory, directed at Class Members because they were First Nations,
and breached section 15(1) of the Charter, the Crown’s fiduciary duties to First Nations

and the standard of care at common and civil law.

(b) With respect to the first element of the certification analysis (namely, whether the pleading
discloses a reasonable cause of action), the threshold is a low one. The question for the

Court is whether it is plain and obvious that the causes of action are doomed to fail [see
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Brake v Canada (Attorney General), 2019 FCA 274 at para 54]. Even without the Crown’s
consent, | am satisfied that the Plaintiffs have pleaded the necessary elements for each
cause of action sufficient for purposes of this motion, such that the Statement of Claim

discloses a reasonable cause of action.

(c) With respect to the second element of the certification analysis (namely, whether there is
an identifiable class of two or more persons), the test to be applied is whether the Plaintiffs
have defined the class by reference to objective criteria such that a person can be identified
to be a class member without reference to the merits of the action [see Hollick v Toronto
(City of), 2001 SCC 68 at para 17]. I am satisfied that the proposed class definitions for the
Child Class and Family Class (as set out below) contain objective criteria and that inclusion

in each class can be determined without reference to the merits of the action.

(d) With respect to the third element of the certification analysis (namely, whether the claims
of the class members raise common questions of law or fact), as noted by the Federal Court
of Appeal in Wenham v Canada (Attorney General), 2018 FCA 199 at para 72, the task
under this part of the certification determination is not to determine the common issues,
but rather to assess whether the resolution of the issues is necessary to the resolution of

each class member’s claim. Specifically, the test is as follows:

The commonality question should be approached purposively. The
underlying question is whether allowing the suit to proceed as a
representative one will avoid duplication of fact-finding or legal analysis.
Thus an issue will be "common™ only where its resolution is necessary to
the resolution of each class member's claim. It is not essential that the
class members be identically situated vis-a-vis the opposing party. Nor is
it necessary that common issues predominate over non-common issues
or that the resolution of the common issues would be determinative of
each class member's claim. However, the class members' claims must



78
Page: 6

share a substantial common ingredient to justify a class action.

Determining whether the common issues justify a class action may

require the court to examine the significant of the common issues in

relation to individual issues. In doing so, the court should remember that

it may not always be possible for a representative party to plead the

claims of each class member with the same particularity as would be

required in an individual suit. (Western Canadian Shopping Centres,

above at para 39; see also Vivendi Canada Inc. v. Dell'Aniello, 2014 SCC

1, [2014] 1 S.C.R. 3 at paras 41 and 44-46.)
Having reviewed the common issues (as set out below), | am satisfied that the issues
share a material and substantial common ingredient to the resolution of each class
member’s claim. Moreover, | agree with the Plaintiffs that the commonality of these
issues is analogous to the commonality of similar issues in institutional abuse claims
which have been certified as class actions (such as the Indian Residential Schools
and the Sixties Scoop class action litigation), as well as those certified in the
Moushoom class action (T-402-19/T-141-20). Accordingly, | find that the common

issue element is satisfied.

(e) With respect to the fourth element of the certification analysis (namely, whether a class
proceeding is the preferable procedure for the just and efficient resolution of the common
questions of fact and law), the preferability requirement has two concepts at its core: (i)
whether the class proceeding would be a fair, efficient and manageable method of
advancing the claim; and (ii) whether the class proceeding would be preferable to other
reasonably available means of resolving the claims of class members. A determination of
the preferability requirement requires an examination of the common issues in their
context, taking into account the importance of the common issues in relation to the claim
as a whole, and may be satisfied even where there are substantial individual issues [see

Brake, supra at para 85; Wenham, supra at para 77 and Hollick, supra at paras 27-31]. The
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Court’s consideration of this requirement must be conducted through the lens of the three
principle goals of class actions, namely judicial economy, behaviour modification and
access to justice [see Brake, supra at para 86, citing AIC Limited v Fischer, 2013 SCC 69

at para 22].

Having considered the above-referenced principles and the factors set out in Rule
334.16(2), | am satisfied a class proceeding is the preferable procedure for the just and
efficient resolution of the common questions of fact and law. Given the systemic nature of
the claims, the potential for significant barriers to access to justice for individual claimants
and the concerns regarding the other means available for resolving the claims of class
members, | am satisfied that the proposed class action would be a fair, efficient and

manageable method of advancing the claims of the class members.

(9) With respect to the fifth element of the certification analysis (namely, whether there are

appropriate proposed representatives), | am satisfied, having reviewed the affidavit
evidence filed on the motion together with the detailed litigation plan, that the proposed

representative plaintiff meets the requirements of Rule 334.16(1)(e);

CONSIDERING that the Court is satisfied that all of the requirements for certification are

met and that the requested relief should be granted;

THIS COURT ORDERS that:

1.  The Plaintiffs are granted an extension of time, nunc pro tunc, to bring this
certification motion past the deadline in Rule 334.15(2)(b) of the Federal Courts

Rules.
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2. For the purpose of this Order and in addition to definitions elsewhere in this Order,
the following definitions apply and other terms in this Order have the same meaning

as in the Statement of Claim:

(a) “Child Class” means all First Nations individuals who were under the applicable
provincial/territorial age of majority and who, during the Class Period, did not
receive (whether by reason of a denial or a gap) an essential public service or
product relating to a confirmed need, or whose receipt of said service or product
was delayed, on grounds, including but not limited to, lack of funding or lack of
jurisdiction, or as a result of a service gap or jurisdictional dispute with another

government or governmental department.

(b) “Class” means the Child Class and Family Class, collectively.

(c) “Class Counsel” means Sotos LLP, Kugler Kandestin LLP, Miller Titerle + Co.,

Nahwegahbow Corbiere and Fasken Martineau Dumoulin LLP.

(d) “Class Members” mean all persons who are members of the Class.

(e) “Class Period” means the period of time beginning on April 1, 1991 and ending

on December 11, 2007.

(H “Family Class” means all persons who are brother, sister, mother, father,

grandmother or grandfather of a member of the Child Class.
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(9) “First Nation” and “First Nations” means Indigenous peoples in Canada,

including the Yukon and the Northwest Territories, who are neither Inuit nor

Meétis, and includes:

Individuals who have Indian status pursuant to the Indian Act, R.S.C.,

1985, c.I-5 [Indian Act];

Individuals who are entitled to be registered under section 6 of the Indian

Act at the time of certification;

Individuals who met band membership requirements under sections 10-12
of the Indian Act, such as where their respective First Nation community
assumed control of its own membership by establishing membership rules
and the individuals were found to meet the requirements under those

membership rules and were included on the Band List; and

Individuals, other than those listed in sub-paragraphs (i)-(iii) above,
recognized as citizens or members of their respective First Nations whether
under agreement, treaties or First Nations’ customs, traditions and laws by

the date of trial or resolution otherwise of this action.

This proceeding is hereby certified as a class proceeding against the Defendant

pursuant to Rule 334.16(1) of the Federal Courts Rules.

The Class shall consist of the Child Class and Family Class, all as defined herein.
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The nature of the claims asserted on behalf of the Class against the Defendant is
constitutional, negligence and breach of fiduciary duty owed by the Crown to the

Class.

The relief claimed by the Class includes damages, Charter damages, disgorgement,

punitive damages and exemplary damages.

Zacheus Joseph Trout is appointed as representative plaintiff and is deemed to
constitute an adequate representative of the Class, complying with the requirements

of Rule 334.16(1)(e).

Class Counsel are hereby appointed as counsel for the Class.

The proceeding is certified on the basis of the following common issues:

(a) Did the Crown’s conduct as alleged in the Statement of Claim [Impugned
Conduct] infringe the equality right of the Class under section 15(1) of the

Canadian Charter of Rights and Freedoms? More specifically:

i.  Did the Impugned Conduct create a distinction based on the Class’ race,

or national or ethnic origin?

il.  Was the distinction discriminatory?

iii.  Did the Impugned Conduct reinforce and exacerbate the Class’ historical

disadvantages?
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iv. If so, was the violation of section 15(1) of the Charter justified under

section 1 of the Charter?

v.  Are Charter damages an appropriate remedy?

(b) Was the Crown negligent towards the Class? More specifically:

i.  Did the Crown owe the Class a duty of care?

ii.  Ifso, did the Crown breach that duty of care?

(c) Did the Crown breach its obligations under the Civil Code of Québec? More

specifically:

i.  Did the Crown commit fault or engage its civil liability?

ii.  Did the Impugned Conduct result in losses to the Class and if so, do such

losses constitute injury to each of the members of the Class?

iii.  Are members of the Class entitled to claim damages for the moral and

material damages arising from the foregoing?

(d) Did the Crown owe the Class a fiduciary duty? If so, did the Crown breach that

duty?

(e) Can the amount of damages payable by the Crown be determined partially under
Rule 334.28(1) of the Federal Courts Rules on an aggregate basis? If so, in what

amount?
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11.

12.

13.

14.
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(f) Did the Crown obtain quantifiable monetary benefits from the Impugned
Conduct during the Class Period? If so, should the Crown be required to disgorge

those benefits and if so, in what amount?

(g) Should punitive and/or aggravated damages be awarded against the Crown? If

so, in what amount?

The Litigation Plan attached hereto as Schedule “A” is hereby approved, subject to
any modifications necessary as a result of this Order and subject to any further orders

of this Court.

The form of notice of certification, the manner of giving notice and all other related

matters shall be determined by separate order(s) of the Court.

Notice of certification shall be given at the same time as the notice of certification of
the companion Moushoom class action (Court File Nos. T-402-19/T-141-20), which

shall be determined by separate order of this Court.

The opt-out period shall be six months from the date on which notice of certification

is published in the manner to be specified by further order of this Court.

Pursuant to Rule 334.39(1) of the Federal Courts Rules, there shall be no costs

payable by any party for this motion.

“Mandy Aylen”
Judge
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. Melissa Walterson, of the City of Winnipeg. in the Province of Manitoba,

AFFIRM:

. I make this affidavit in support of an application to obtain approval of the
scttlement agreement. | am one of the Representative Plaintiffs in the within action
and as such have knowledge of the matters hereinafter deposed to. Where [ make
statements in this affidavit which are not within my personal knowledge, I have
identified the source of that information and belief. All of the information I have

deposed to I verily believe to be true.

2 In preparing to affirm this affidavit, I have reviewed, among other things,
the Fresh as Amended Statement of Claim, the Consolidated Statement of Claim,
the list of proposed common issues, and the proposed litigation plan. I have also
reviewed the proposed Final Settlement Agreement as well as motion material for

the Canadian Human Rights Tribunal and this Court.

BACKGROUND

3. I am a sister of representative plaintiff Karen Osachoff. She is a
representative plaintiff for the Removed Child Class and I am a representative

plaintiff for the Removed Child Family Class.

4. I was born in Winnipeg, Manitoba. I have Indian Status and I am registered
on Nisichawayasihk Cree Nation in Manitoba. I currently reside in Manitoba. 1
reconnected with Ms. Osachoff in December 2019. Before this time, 1 did not know

about any sisters that I may have been related to.




5. Although T am a representative plaintiff of the Removed Child Family
Class, I was also removed from my Indigenous family. Thus, my role in this class
action is really about my relationship with my newly found sister Karen OsachofT,
a representative plaintiff of the Removed Child Class but since I am being given

the opportunity, I will also share a bit of my story with the court.

0. Before 1 begin, 1 nced to say that I have agreed to be a representative
plaintiff in this lawsuit not because I have a personal agenda. I am doing this, so
my story is heard and my hope is that the racial discrimination towards my people

ends.

T I will refer to the parents that adopted me as “mom™ and “dad™ and to their

children as “brothers”.

8. I was adopted at birth. My mom took me home right from the hospital. Mom
and dad wanted a girl after trying five times and getting five boys. Mom and dad
were older (in their early 50°s) when they brought me home, so my brothers were

already grown up with children of their own.

9. My brothers Glen and Gary supported me throughout my entire life. Glen
bought me cars and horses, coached me in baseball, which made me the best hitter
on my team. Gary and his wife supported me in all my athletic dreams, making sure
I had a ride to my countless baseball games and Manitoba Marathons. My mom
spoiled me and did everything she possible could to make sure I turned out to be a
decent adult. In many ways, I was fortunate for the support of my adoptive family.

However, this is not to say that it was all an idyllic situation, as 1 have faced racial
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discrimination throughout my life. My mom was the peacckeeper who never
wanted conflict between me and the family. She raised me to just leave it be if

anyone treated me poorly, so that is what I did. I kept my mouth shut.

10. 1 grew up in Lake Francis, Manitoba. I went to a school where I was the
minority. I was the tallest student in my class until grade seven, I had long skinny
legs, no bum, and dark skin while everyone else was the complete opposite. [

always felt I could never fit in and [ never felt like [ was prelty.

11. By the time I was a young adult, I made a conscious decision to change my
ethnicity to Spanish when asked, to sidestep racism and judgment. I have been
called a “squaw™, “half-breed”, “wagon-burner” and, one of my personal favorites,
my brother calling me “Princess Hiawatha™. There was a point in my life that I even
joined in the racism against my people so I wouldn’t have to experience it on a
personal level. I severed communication with any slight relationship I did have with

my biological family because I just wanted to fit in and be “white™.

1")

One of my brothers has made my life very difficult in recent years and drove
a wedge between my mom and me. I have begun to realize that I will never have a
feeling of true belonging with this family, despite my strong connection with my
mom, Gary and Glen. I continue to have very limited communication with my

family because the fear is very much alive within me.

13. I first found out that I had two sisters, Karen and Kendra, when 1 attended

the Assembly of First Nations™ Special Assembly in Ottawa in December 2019. 1
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was given Karen's telephone number and [ called her right away. We have kept in

close communication since then.

14. In speaking with my sister, I found out that I have siblings, but also learned
that I will never have the pleasure of meeting many of them because they have
passed away. Karen has turned out to be the bond I missed out on my whole life.
There is a certain feeling I get from being with my sister Karen, which is a feeling
that I belong. It’s the same feeling I get with my biological brothers with whom I

have since connected, Corey and Ovide.

My efforts in this class action

15.  In early January 2020, my sister Karen Osachoff phoned me to ask if |
would consider being a representative plaintiff for a class action on discriminatory
underfunding of First Nations Child and Family Services. I agreed to be a

representative plaintiff for the Removed Child Family Class.

16.  On or about January 24, 2020, I retained Nahwegahbow Corbiere (“NC™)

to represent me in this class action.

17.  On January 28, 2020, this action was commenced by way of Statement of
Claim. A Fresh as Amended Statement of Claim was filed with proof of service on

March 6, 2020.

18.  In July 2020, NC in collaboration with Fasken LLP agreed with counsel
prosecuting the proposed class action in Moushoom et al v Canada, Court File No.

T-402-19, namely Sotos LLP, Kugler Kandestin LLP, and Miller Titerle +
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Company, to join forces and advance the action as one proceeding (collectively,

“Class Counsel™).

19. [ have received regular reports from NC and Fasken LLP since the
commencement of this action. During the negotiations that took place from
November 2020 to December, 2021, I was updated on a regular basis via
videoconference with the other representative plaintiffs and by telephone from
Dianne Corbiere and Ms. Osachoff. T was able to provide input on the various
aspects of the negotiation that I thought were important. I have always felt 1 had

current and relevant information from both law firms.

20. From the commencement of this class action, I knew that the claim was
going to be difficult and challenging and that NC and Fasken LLP were working
diligently on my behalf. I am pleased with the representation that I received from

both law firms.

21.  Throughout this case I have:

a) Signed on with NC and signed a retainer agreement with them:

b) Agreed to be a representative plaintiff on behalf of the other class
members;

¢) Spoken with and attended many meetings with NC and Fasken LLP to
discuss this case and my experience with being removed from my family
permanently and losing out on a relationship with my sister Karen and
our other siblings;

d) Provided instructions to NC and Fasken LLP; and




¢) Reviewed and approved the settlement terms in this case.

22. [ have been kept informed and provided input on various aspects of the
lawsuit including settlement discussions that took place over the course of the
lawsuit including at some of the mediation sessions with Justice Mandamin and a
meeting with Justice Murray Sinclair which I understand helped us reach settlement
with the Government of Canada. My lawyers have regularly discussed the

negotiations and strategy by phone, text messages, videoconference meetings and

by email.

23. I have also attended more than 30 meetings over the past two and half years
with NC, Fasken LLP and the AFN to discuss the case. I have read all documents
they have provided to me and gave input when I thought I had something to add to

the negotiations.

24, In the future, I will continue to be involved in the case as necessary and will

continue to speak to other class members.
Direct Impacts on me as a Representative Plaintiff

25. My participation as a representative plaintiff in the class action has
negatively impacted upon my relationships and my life overall. Immediately after
the class action was filed, my relationships with my adoptive family members,
including my siblings, aunts, uncles, were negatively impacted. Some of them were
hurt and upset that the class action was filed. They are ashamed of me and believe

I am putting our family name into disrepute by representing the removed child
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family class. My siblings and I do not speak anymore, and I don’t believe our
relationship will ever recover. I have been essentially disowned by my adoptive

family.

26. My mental health has been negatively impacted because of being in child
welfare and intergenerational trauma from residential schools and colonization.

This was exacerbated by being disowned by my adoptive family.

27.  While I do not regret becoming a representative plaintiff for the Removed
Child Family Class, I do wish I could have known about and prepared for the
extensive impacts on my life. 1 know these impacts will continue into the
foresecable future and while I am taking steps to deal with them, they are still

challenging to deal with every day.
The Settlement Agreement is Fair and Reasonable

28. I am happy that the parties have reached an agreement for what I view as a
ereat outcome for First Nations children and their families. I knew that it was
important to resolve this matter so that the class members could begin their process

of healing.

29. During November 2020-January 2021, I attended court ordered mediation
sessions before Honourable Tony Mandamin to introduce mysell and tell a bit of
my personal history to the parties. This participation was at the request of Justice

Mandamin.
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30.  When this mediation stalled, 1 was informed by Ms. Osachoff that my
lawyers then agreed to attend negotiations to be chaired by the Honourable Murray

Sinclair.

31. On November 9 and 10, 2021, I attended these negotiations session before

the Honourable Murray Sinclair.

32, Later in November 2021, I was informed by Ms. Osachoff that counsel had
started to draft Agreements in Principle for both compensation of class members
and the long-term reform of the First Nations Child and Family Services program
run by Canada. I was given the opportunity to review the compensation documents

and provide input.

33. I understand that if there was no settlement, it could take a long time for this
class action to make its way through the courts. The final settlement agreement
provides compensation to the class members at this early stage in the litigation,
rather than a long litigation process. The class action also provides a guaranteed
outcome for eligible class members, which avoids the risk of being unsuccessful at

trial.

34.  This settlement agreement makes sense to me, and I support it. I appreciate
that the process to apply for compensation is First Nations-led, culturally competent

and trauma-informed supports will be available to the class.

35. I'understand that the settlement includes four groups who will be entitled to

direct compensation: (a) children taken into care and (b) their caregiving parents
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and grandparents. (¢) Jordan’s Principle children and Trout children and (d) their

caregiving parents and or grandparents.

36. [ believe that discrimination is harmful to everyone who it impacts and that
cvery class member will have had an experience that is informed by their own
circumstances. It is important to me that the compensation mechanism
approximates impacts and delivers more compensation to those who were more

harmed by Canada’s discriminatory conduct.

37, I support the approach that, for the Removed Child Family Class, members
of the class who were the caregiving parents or grandparents at the time that the
child was removed from the home and placed into care will be eligible for
compensation. 1 also understand that if there are multiple parents who claim
compensation, biological parents will receive compensation ahead of other types of
parents, such as step-parents or caregiving grandparents. I understand that, due to
the fixed compensation amount available, it is important to have safeguards for
those who were likely most impacted. Most importantly, this will safeguard
children from having to choose between their caregiving parents or grandparents,
which will minimize trauma to the children. Given my experience with my adoptive
family, I do not want any child to experience similar family dynamics for their
caregivers to receive compensation. I support this approach to prioritizing

compensation amongst members of the Removed Child Family Class.

38. I understand that, based upon the estimated number of caregiving parents

and grandparents, Class Counsel have budgeted a base payment of $40,000 to

10
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caregiving parents and grandparents. I also understand that this base payment may
need to be altered if there are more caregiving parents and grandparents who are
eligible for compensation than in the preliminary budget. I think it is important to
ensure that people are treated as equally as possible, even if it means that all people

receive less compensation individually.

39. lunderstand that this means that I may not receive direct compensation as

a member of the Removed Child Family Class. However, this class action is not
about me, and I have kept this front of mind during the negotiations and in talking
to my lawyers. For me, it is important to prioritize the children who were most
directly impacted by Canada’s discriminatory conduct. which is the Removed Child
Class and the parents from whom they were separated. I do not want to discount
the impacts to all family members when a child is removed from the home, but my
lawyers have explained the reasons for prioritizing caregiving parents and
grandparents. I agree with the approach taken to compensating the Removed Child
Family Class. T understand that individuals who do not receive compensation
directly may be eligible for to benefit from grant-based supports under the cy-pres
fund. I think this is a fair approach to ensure that all class members may benefit in

some manner, while ensuring those who were most impacted receive meaningful

compensation.

40. I understand that the settlement agreement does not include non-Status
Indians or Metis (except for limited exceptions for the Jordan’s principle class), but
I also understand that they are free to pursue their claims against Canada on their
own.

11
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41. I understand that class members are releasing all claims against Canada in
relation to this class action, including claims for sexual, physical or emotional
abuse, but 1 also understand that survivors are free to pursue those claims against

other individuals who may be legally responsible for these harms inflicted.

42. I understand that the settlement provides for a paper based confidential
claims process that does not require any claimant to testify in a court, to undergo
cross examinations or any questioning by an adverse party. I like the fact that this
process. from what I understand from Ms. Osachoff, will be much quicker, simpler,
and casier than if individuals had to share their individual stories in order to be
eligible for compensation. I believe that settlement claims process will be much

less traumatizing for class members.

43.  lalso understand that eligible class members whose claims are approved are
guaranteed an individual compensation payment, though the amount for individuals
other than the Removed Child Class and the Jordan’s Principle Class who have
been most impacted cannot be guaranteed. I understand from reviewing the
settlement agreement and from my discussions with my lawyers, that the amount
of the individual payments will be up to $40,000, $40,000 or more than $40,000,
depending upon objective factors that allow for compensation that is proportional

to the harms that they endured. I support this approach to compensation.

Honouraruim

44. Dianne Corbiere and Karen Osachoff have advised me that class counsel
will be seeking court approval for the payment of honoraria to me and the other

12
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representative plaintiffs for our service to the class. I will outline my work to date
below as they asked that I address some of the factors the court might consider in

making such an award.

45. [ have been fully engaged in this case since I signed my retainer agreement
with NC in January of 2020. I agreed to be a representative plaintiff in this case
because 1 was concerned about what happened to me being removed from my
family, my siblings being removed, and what had happened to other First Nations
children. As a representative plaintiff for the Removed Child Family Class, I am
very honoured to be trusted with such a great and impactful responsibility on behalf

of First Nations children and youth in and from child welfare across Canada.

46. I have attended all representative plaintiff meetings with class counsel and
the AFN. I have kept in regular contact with Ms. Osachoff with my questions and
concerns. [ attended mediation with Justice Mandamin as well as our negotiations

with Justice Murray Sinclair.

47. My attendance at these meetings and litigating this case has required me to
recount and relive the pain I experienced because of being removed from my family
and community and the separation that I experienced from my siblings. With every
meeting and engagement, I relive the hurt, pain and trauma of my own removal and
the removal of my brothers and sisters. I am determined to fulfill my role as a
representative of the Removed Child Family Class but this has been a very difficult

role for me to fulfill.

13
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48. I had to give up my privacy to fulfill this role as the country now knows
what I went through. I do not want to be defined by my experiences related to the
Removed Child Family Class. I do, however, wish to educate the wider Canadian
public about what happened to us and the damage it inflicted. I ultimately decided
to participate in Public Service Announcement (PSA’s) at the cost of my own
privacy, because 1 feel that Tam helping my fellow class members which is integral

to this case.

49, [ have contributed my time and effort to successfully litigating this case and
to negotiating a settlement that was responsive to the class members needs and

wants.

2022 AFN ANNUAL GENERAL ASSEMBLY

50.  Of most importance was that I attended the Annual General Assembly of
the AFN in Vancouver, B.C. from July 4-9, 2022, and spoke at a Compensation
Dialogue session as well as before the Chiefs in Assembly to speak about the Final
Settlement Agreement as a representative plaintiff. I spoke from the heart about
how important this case is for me and others who have experienced Canada’s
discrimination in child welfare. The importance of speaking publicly at the AFN
Annual General Assembly cannot be understated. This is where we reach the Chiefs
and their advisors, as well as the wider public (which includes our First Nations

citizens) on the importance of settling this class action.

51 I make this affidavit in support of the relief sought in the Notice of Motion
and for no other or improper purpose.

14
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AFFIDAVIT OF ASHLEY DAWN LOUISE BACH
(affirmed September 6th, 2022)

I, Ashley Dawn Lonise Bach, of the City of Thunder Bay, in the Province of

Ontario, AFFIRM:

1. I make this affidavit in support of an application to obtain approval of the
settlement agreement. I am one of the Representative Plaintiffs in the within action
and as such have knowledge of the matters hereinafter deposed to. Where I make
statements in this affidavit which are not within my personal knowledge, I have
identified the source of that information and belief. All of the information I have

deposed to I verily believe to be true.

2. In preparing to affirm this affidavit, I have reviewed, among other things,
the Fresh as Amended Statement of Claim, the Consolidated Statement of Claim,
the list of proposed common issues, and the proposed litigation plan. I have also
teviewed the proposed Final Settlement Agreement as well as motion material for

the Canadian Human Rights Tribunal and this court.

BACKGROUND

3. I was born in 1994 in Vancouver, British Columbia. My mother was a
member of the Mishkeegogamang First Nation, in northern Ontario. Therefore, I
am a First Nation person with Indian Status and membership in the

Mishkeegogamang First Nation,
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4, I was removed at birth from my mother and I was not placed on a Reserve.,
1 was put into a non-native foster care home in Langley, British Columbia. While [
was in care in 1996, my First Nation communicated they were unable to bring me
home as they felt that "at this present time, that there is no possible means of
providing the special needs required by this child, there is simply no resources or
facilities in our community that would enable this child of the best care possible”.
At age five, I was adopted by this same non-native foster family, and I had no access
to First Nation culture. I endured racism. In about 2012, at age eighteen, I left the

hostile environment with my adopted family.

5. Since then, I have attempted to reconnect to my First Nation community,
culture, language, and traditional territory. I have connected with some biological
family members from my First Nation. Unfortunately, other biological family
members passed away while I was still in the closed adoption, including my
maternal grandmother, a residential school survivor who had requested to be “kept

informed of what is happening with Ashley”, and one of my uncles.
MY EFFORTS IN THIS CLASS ACTION

6. In early January 2020, the AFN approached me in my capacity as a board
member and past President of Youth in Care Canada to help identify representative
plaintiffs for a class action on discriminatory underfunding of First Nations Child
and Family Services. 1 recommended several individuals but when these
suggestions did not work out, the AFN asked me if I would be willing to be a

representative plaintiff and I agreed.

102



7. At the time of accepting this responsibility, I knew there would be
challenges before the end goal of fair and equitable compensation was reached,
There was little academic and grey literature available to show how representative
plaintiffs in similar class actions had been impacted but I knew there was risk of
retraumatization. In actuality, the challenges I have experienced so far have been

beyond what [ and my legal counsel expected.

8. On or about January 24, 2020, I retained Nahwegahbow Corbiere (“NC”)

to represent me in this class action.

9, On January 28, 2020, this action was commenced by way of Statement of
Claim. A Fresh as Amended Statement of Claim was filed with proof of service on

March 6, 2020,

10.  In July 2020, NC in collaboration with Fasken LLP agreed with counsel
prosecuting the proposed class action in Moushoom et al v Canada, Court File No.
T-402-19, namely Sotos LLP, Kugler Kandestin LLP, and Miller Titerle +
Company, to join forces and advance the action as one proceeding (collectively,

“Class Counsel”).

1t. I have received regular reports from NC and Fasken LLP since the
commencement of this action. I have always felt I had current and relevant
information from both law firms. I was updated on a regular basis via
videoconference with the other representative plaintiffs and by telephone by Dianne
Corbiere or her associate, Karen Osachoff. I was able to provide my input and
feedback on the key components that I view as important for this settlement. I feel

4
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that I have had current and relevant information from both of the law firms
representing me, and the class. 1 am pleased with the representation that I received

from both law firms,
12, Throughout this case I have:

a) Signed on with NC and signed a retamer agreement with them;

b) Agreed to be a representative plaintiff on behalf of the other class members;

¢} Spoken with and attended many meetings with NC and Fasken LLP to
discuss this case and my experience with being removed from my family
permanently;

d) Provided instructions to NC and Fasken LLP; and

e) Reviewed and approved the settlement terms in this case.

13. I have been kept informed and provided input on various aspects of the
lawsuit including settlement discussions that took place over the course of the
lawsuit including at some of the mediation sessions with Justice Mandamin as well
as a meeting with Justice Murray Sinclair which I view as a key moment in helping

us reach agreement with the Government of Canada.

14.  Thave also attended more than 30 meetings over the past two and half years
with NC, Fasken LLP and the AFN to discuss the class action and receive updates
on the progress of the litigation. I have read all documents they have provided to
me and gave regular input to reflect my views. I have asked questions and the

lawyers have been responsive to my input.
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15.  Inthe future, I will continue to be involved in the case as necessary and will
continue to speak to class members. I will ensure, through my lawyers, that the

class is kept informed of any developments in this litigation.
DIRECT IMPACTS ON ME AS A REPRESENTATIVE PLAINTIFF

16.  Immediately after the class action was filed, my relationships with my
adoptive family members (parents, sibling, aunts and uncles, etc.) were negatively
impacted as some were emotionally hurt that the class action was filed. My adoptive
parents and I did not speak for almost a year after this and, while our refationship

is now recovering, it is not where it once was.

17.  Iknew the class action would be siressful and bring up past trauma, however
I did not expect to be negatively impacted to such a degree by the stress and
retraumatization. For example, while our affidavits were being reviewed for
consolidation, I was motivated to closely examine my child welfare files received
in a Freedom of Information request. Within my files I learned of several traumatic
things which I had not be told or was too young to remember, including but not

limited to that:
(a) I was labeled as disabled with complex needs;

(b) my biological grandmother was unable to adopt me but asked to keep in
touch with me (we were never put in touch and she passed away after I

was adopted);

(¢} my biological father had attempted to adopt me and was denied, and
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(d) several of my aunts and uncles in Mishkeegogamang had attempted to

adopt me and were denied.

18. I also leamned that my First Nation had written letters to the government
describing how they could not provide a home for me as they had not been provided
the resources necessary to care for a child with complex need. It still deeply hurts
me to know that my community had repeatedly attempted to bring me home but
were unable to given the discriminatory underfunding of child welfare as well as

other injustices such as the ongoing housing crises on many reserves.

19. My mental health has been negatively impacted as a result of being in child
welfare and intergenerational trauma from residential schools and colonization, and
this was exacerbated by the stress of the class action, The class action has impacted
upon my mental health and has had an impact upon my ability to seek and keep

full-time employment.

20.  Aswell, the class action has interfered with my other responsibilities, which
include co-chairing the Nishnawbe Aski Nation’s Oshkaatisak (All. Young
Peoples’) Council. I have missed Oshkaatisak Council meetings, events, and other
responsibilities under the Council and my portfolios in order to speak with lawyers,
review documents, and attend meetings on the class action (including these CHRT

and Federal Court hearings).

21. 1 have also had to decline several major media opportunities (e.g. with

Global National and CBC National) and generally limit my social media advocacy
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on youth in care issues given there could be a risk of them touching on sensitive

topics related to the class action.

22.  Finally, I have been advised to decline certain job opportunities which may
put me into a conflict of interest or compromise the class action. Until the class
action is concluded this unfortunately impacts my presence and growth as a

professional and limits potential speaking engagement or contract opportunities.

23.  In sum, the class action has had a substantial impact on my family
relationships, mental health, and career. While I do not regret becoming a
representative plaintiff for the Removed Child Class and sincerely believe it is one
of the most important ventures 1 will ever undertake, I do wish I could have known
about and prepared for the extensive impacts on my life. I know these impacts will
contime into the foreseeable future and while I am taking steps to mitigate them,

they are still challenging to deal with everyday.
The Settlement Agreement is Fair and Reasonable

24. I knew before signing a retainer with my lawyers that the Government of
Canada wanted to settle this case, as this decision was announced in November of
2019. A copy of this news article can be found at

htips:/fwww.cbhe.ca/news/indigencus/child-welfare-class-action-1.5372281 and is

attached as Exhibit “A” to my affidavit.
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25. I have talked to my lawyers on multiple occasions, throughout this case
about the settlement process and agreement. [ knew that it was important to resolve

this matter so that the class members could begin their process of healing.

26. My lawyers have always kept me informed of the status of settlement
negotiations. We regularly discussed the negotiations and strategy by phone, text

messages, zoom meetings and by email.

27.  Between November 2020-January 2021, I attended court ordered mediation
sessions before Justice Tony Mandamin to introduce myself and tell a bit of my
personal history to the parties. This participation was at the request of Justice

Mandamin.

28. When this mediation stalled, I was informed by Ms. Osachoff that my
lawyers then agreed to attend negotiations to be chaired by the Honourable Murray
Sinclair. I attended these negotiations session before the Honourable Murray

Sinclair on November 9-10, 2021,

29.  OnDecember 13, 2021, the Government of Canada announced its intention
to set aside nearly $40 billion to settle the CHRT matter, the class action and long-

term reform of the First Nations child welfare system over a five-year period. A

copy of this news article can be found at: https://www.cbe.ca/news/politics/ottawa-

indicenous-child-welfare-compensation-offer-1.6283952 and is attached to as

Exhibit “B” to my affidavit.
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30. Prior to this, ] had been informed by Ms. Osachoff that Class Counsel had
started to draft Agreements in Principle for both compensation of class members
and the long-term reform of the FNCFS program. 1 was given the opportunity to

review these documents and provide input to them.

31.  1am very happy that the parties have reached agreement on compensation
in this settlement agreement. Although I do not understand all the legal arguments
in this case, I understand that there is legal risk to all legal proceedings and that
continuing with litigation can take a long time, no matter how strong the case. I
agree that this is a fair settlement that will most likely grant compensation to
thousands of people like me. It provides a guaranteed positive outcome for eligible

class members and avoids the risk of being unsuccessful at trial.

32.  lalsounderstand the settlement agreement creates a cy-pres fund to provide
benefits for class members, including those that may not be eligible for direct
compensation. I provided direct input to the stated purposes of the cy-pres fund in
the settlement agreement. This fund will, among other things, provide for culturally
sensitive and trauma-informed relief and assistance to the class where unmet needs
may exist. These unmet needs could include family reunification and the costs
associated with travel as well as transitional support to youth in care who are aging
out and cultural programming. I think this 15 an important aspect of the settlement
to ensure that there is an opportunity to benefit those people who may not receive

direct compensation.
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33.  This seftlement agreement makes sense to me and I support it. I appreciate
that the process to apply for compensation is First Nations-led and culturally

competent and that trauma-informed supports will be available to the class.

34.  Tunderstand that the settlement includes four groups who will be entitled to
direct compensation: (a) children taken into care and (b) their caregiving parents
and grandparents, (¢) Jordan’s Principle children and Trout children and (d) their

caregiving parents and or grandparents.

35.  For children taken into care, this class includes all First Nations individuals
who were under the age of majority who were taken inte out-of-home placement
under the Government of Canada’s FNCFS Program between April 1, 1991 and
March 31, 2022 and who were ordinarily resident on a reserve, or were living on-
reserve or in the Yukon. I also understand that caregiving parents and or caregiving

grandparents will also be eligible for direct compensation.

36. I understand that the settlement agreement does not include non-Status
Indians or Metis (¢xcept for limited exceptions for the Jordan’s principle class), but
I also understand that they are free to pursue their claims against Canada on their

OWIL

37. I am supportive of the fact that children who were removed and placed into
care as a result of Canada’s discriminatory conduct will receive a minimum of
$40,000 in compensation under this settiement agreement. It is important to me that
those children who were separated from their families and placed into care receive
additional compensation that is proportional to the impacts it has had. While
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everyone suffered as a result of separation from their families, I also recognize that
some children who were, for example, in unstable situations, from remote
communities or removed multiple times and placed into care may have had greater
impacts upon them. I think it is important to recognize that, while all children
deserve compensation, some have suffered even more as a result of their specific

experiences.

38. I also understand the importance of minimizing the rigk of retraumatizing
individuals and avoiding forcing children to search through their records to prove
their claims. ] understand that the settlement provides for a paper based confidential
claims process that does not require any claimant to testify in a court, to undergo

Cross examinations or any questioning by an adverse party.

39.  Given my difficulties in obtaining my own files and records, I do not want
any other child to have to go through this to receive compensation. I am happy that
the settlement agreement does not require other foster kids to prove their claims by

providing documentation that will be difficult or impossible for them to obtain.

40. I believe that settlement claims process will be much less traumatizing for
class members than a trial, and they will receive compensation much more quickly

than if this class action were to proceed to a trial.

41, T understand that class members are releasing all claims against Canada in
relation to this class action, including claims for sexual, physical or emotional

abuse, but I also understand that survivors are free to pursue those claims against
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other people, including other levels of government or child welfare agencies who

may have cavsed them harm.

42, I further understand from reviewing the settlement agreement and from my
discussions with my lawyers that the government of Canada committed to using its
best efforts to obtain the agreement of the provinces and territories and various
federal government departments that receipt of any payments to a class member
made pursuant to the agreement will not affect the quantity, nature and duration of

any social benefits or social assistance benefits payable to them.

43.  Ialso understand that the government of Canada committed to treating any
payments under this compensation as non-taxable income and that Canada will
make best efforts to obtain a technical interpretation to the same effect from the
Income Tax Rulings Directorate of the Canada Revenue Agency. I think this is an
important step to ensure that children receive as much of the compensation they

deserve as possible.
STATEMENT OF WORK RELEVANT TO HONORARIUM

44,  Dianne Corbiere and Ms. Osachoff have advised me that class counsel will
be seeking court approval for the payment of honoraria to me and the other
representative plaintiffs for our service to the class. Although I am not sure at this
time if I wish to receive this honouraruim I will outline my work to date below as
they asked that I address some of the factors the court might consider in making

such an award.
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45.  Thave been fully engaged in this case since I signed my retainer agreement
with Nahwegahbow, Corbiere in January of 2020. I agreed to be a representative
plaintiff in this case because I was concerned about what happened to me being
removed from my family and what had happened to other Indigenous children, As
a representative plaintiff for the Removed Child Class, I am very honoured to be
trusted with such a great and impactful responsibility on behalf of First Nations

children and youth in and from child welfare across Canada.

46, 1 have attended all representative plaintiff meetings with class counsel and
the AFN. I have kept in regular contact with Ms. Osachoff with my questions and
concerns. | attended mediation with Justice Mandamin as well as our negotiations

with Justice Murray Sinclair.

47. My attendance at these meetings and litigating this case has required me to
recount and relive the pain I experienced because of being removed from my
Anishinaabe family and community. With every meeting and engagement, I relieve
the hurt, pain and trauma of my removal and I still feel like that lost foster child. I
am however, determined to fulfill my role as a representative of the Removed Child

Class but this has been a very difficult role for me to fulfill,

48. My responsibilities as a representative plaintiff for the Removed Child
Class has imposed costs on which I would have preferred to have avoided, to which
other class members will avoid. I also had to give up my privacy to fulfill this role
as the country now knows what [ went through, and many people are relying on me

to get this settlement right. I do not want to be defined by my experiences related
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to the Removed Child Class. I do, however, wish to educate the wider Canadian
public about what happened to us and the damage it inflicted. I ultimately decided
to participate in Public Service Announcement (PSA’s) at the cost of my own

privacy, because I feel that helping my fellow class members is integral to this case.

49,  Thave spoken with many youths whe are or may be class members and they
have shared with me their experience of being taken from their families and
communities, and the long-term impacts that has had on them. I have contributed
my time and effort to successfully litigating this case and to negotiating a settlement

that was responsive to the class members needs and wants.
2022 AFN ANNUAL GENERAL ASSEMBLY

50.  Of most importance was that I attended the Annual General Assembly of
the AFN in Vancouver, B.C. from July 4-9, 2022, and spoke at a Compensation
Dialogue session as well as before the Chiefs in Assembly to speak about the Final
Settlement Agreement as a representative plaintiff. I spoke from the heart about
how important this case is for me and others who have experienced Canada’s
discrimination in child welfare. The importance of speaking publicly at the AFN
Annual General Assembly cannot be understated. This is where we reach the Chiefs
and their advisors, as well as the wider public (which includes our First Nations

citizens) on the importance of settling this class action.

51. I make this affidavit in support of the relief sought in the Notice of Motion

and for no other or improper purpose.
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Ottawa plans to settle First Nations
child welfare class-action lawsuit as it
battles tribunal order
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Federal ministers announce move to settle as courtroom
arguments begin over tribunal compensation order

Jorge Barrera - CBC News - Posted: Nov 25, 2019 12:59 PM ET | Last Updated:
November 25, 2019
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Justice Minister David Lametti announced Monday the government
would work with the plaintiffs of a class action over failures in the First
Nations on-reserve child welfare system. (Adrian Wyld/The Canadian
Press)

The Trudeau government announced Monday it's planning to settle a
class-action lawsuit filed on behalf of First Nations children affected by
the on-reserve child welfare system, while its lawyers launched
arguments in a courtroom aimed at torpedoing a human rights
tribunal order that it pay compensation to many of the same affected
children.

Justice Minister David Lametti and Indigenous Services Minister

Marc Miller issued a joint statement that the government would work
with plaintiffs' counsel with the goal of moving forward with
certification of a class action filed in March. It seeks $6 billion in
compensation for First Nations children impacted by the on-reserve
child welfare system and who were denied health services.
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"The Government of Canada is committed to seeking a comprehensive
settlement on compensation that will ensure long-term benefits for
individuals and families and enable community healing,” the
statement said.

"The class action model is designed to give individuals the chance to
have their interests represented, to address the interests of all
impacted individuals and to allow parties to arrive at an appropriate
resolution of past harms.”

+ Ottawa in court this week over First Nations child-welfare
compensation order

» Ottawa in talks to settle First Nations child welfare class
action lawsuit

Under Jordan's Principle, the needs of a First Nations child requiring a
government service take precedence over jurisdictional issues over
who should pay for it.

David Sterns, a partner with Toronto-based Sotos LLP, one of three law
firms bringing forward the lawsuit, said he was notified Monday
morning of the federal government's intention to proceed with
certification,

The three law firms brought the action on behalf of Xavier Mushroom
and jeremy Meawasige — the representative plaintiffs in the case.

"This is a positive development. Agreement to certification means we
have the forum to pursue a global resolution that will be subject to
court approval,” said Sterns.

"We view it as a positive. So far, these are just words. They need to
match their words with action.”
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Sterns said any settlernent would eventually involve the parties to the
human rights tribunal case, which include the First Nations Child and
Family Caring Society and the Assembly of First Nations.

Indigenous Services Minister Marc Miller said the Trudeau government
has a solid track record dealing with historical wrongs inflicted on
Indigenous children by Ottawa’s historic policies through class-action
settlements. Miller pointed to recent settlements around the Sixties
Scoop and Indian day schools.

We have shown good faith in engaging with families, with victims, in
ensuring this compensation is properly and fairly addressed," said
Miller.

"We are committed to compensation; we do not deny the
discrimination.”

Watch Marc Miller on Power and Politics:

Minister of Indigenous Services Marc Miller on why his government is
challenging a human rights tribunal order that the federal government
compensate First Nations children affected by the on-reserve welfare system.

Fighting tribunal order

The two ministers issued the statement about the class-action suit as
federal government lawyer Robert Frater told Federal Court Justice
Paul Favel the Sept. 6 Canadian Human Rights Tribunal order — that
Ottawa provide $40,000 in compensation to each First Nations child
impacted by the child-welfare system or denied health services — was
an overreach.
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The compensation order, which also includes payments of at least
$20,000 to some parents and grandparents, followed a 2016 ruling
that found Ottawa discriminated against First Nations children by
underfunding child-welfare services and by not following jordan's
Principle.

Frater was arguing for a motion seeking a stay — a pause — of the
tribunal compensation order until the Federal Court decided on a
judicial review filed in October by Ottawa.

"The errors of this [tribunal compensation] judgment run wide and
deep,” said Frater, in his arguments,

"Canada is committed to remedying the injustices of the past, but it
has to be done in a fair and equitable way."

Frater argued that the case hefore the tribunal, originally filed in 2007,
was about systemic discrimination, which required a systemic fix

that the federal government had already begun. He also said the
compensation order wandered outside of the tribunal’s legislative
parameters into the purview of class-action law.

He said the compensation order was fundamentally unfair because it
treated all cases the same, regardless of individual circumstance.

"There ought to be some sort of recognition of individual experience,”
Frater said.

Ignoring the continuing tragedy

Barb Mclsaac, a lawyer for the First Nations Child and Family Caring
Society, told the court that while the government says it favours
compensation, its actions haven't matched its words.

"My friend has stated over and over again, as have various politicians,
that Canada wants to compensate the children, but it hasn't done

anything yet."
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The Caring Society, which was the lead on the human rights
complaint, argued that the court should put a freeze on the judicial
review until the tribunal decides on the process to distribute the
compensation.

The tribunal set Dec. 10 as the deadline for all parties to submit
proposals on the mechanism for distributing the compensation.

"The court can only fully understand and rule on the reasonableness
of the compensation once all aspects of the compensation decisions
have been determined by the tribunal," Mclsaac said.

"The arguments of the attorney general are not in the best interest of
the children, but rather in this argument that we have to have
perfection. If we wait for perfection, we'll be here again and again and
again, and we'll never have a solution.”
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Cindy Blackstock, ieft, leads the First Nations Child and Family Caring
Society, and Perry Bellegarde is the national chief for the Assembly of
First Nations. The Caring Society and the AFN launched a human rights
complaint over on-reserve child welfare services in 2007. (Sean
Kilpatrick/The Canadian Press)

Cindy Blackstock, who heads the Caring Society, said the government
is ignoring the continuing tragedy inflicted on First Nations children by
the systemic discrimination exposed by the human rights tribunal.

"So this waiting around might make sense for them bureaucratically or
even politically," Blackstock said.

"But for these children, they will never get their childhoods back, and
in some cases they'll never get their lives back, and in some cases
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they'll never get their families back, and that is what Canada isn't
paying attention to.”

NDP MP Charlie Angus, who attended the Monday hearing, said the
Trudeau government needs to drop its challenge of the tribunal's
compensation order,

"The damage that this system has done is incalculable and yet the
Government of Canada is here with all their lawyers, with all their
power, to fight yet once again a basic finding that they've been
discriminating against children,” Angus said.

Class action move 'political obfuscation’

Julian Falconer, the lawyer acting on behalf of Nishnawbe Aski Nation,
which intervened in the case, said the government's argument that the
tribunal ruling covers too few people rings hollow.

"There is a simple answer to that — accept the order and then
compensate others,” said Falconer, who was acting on behalf of an
organization that represents 49 northern Ontario First Nations —
some of the poorest in the country.

"There is nothing stopping Canada from adding to the compensation.”

Blackstock said the move by the federal government to announce it
was proceeding with the class-action lawsuit rang "of political
obfuscation and putting this downstream.” Blackstock said the class
action actually leaves people out because it doesn't include the
parents or grandparents of apprehended children in its statement of
claim.

"It doesn't deal with the pain and suffering that their families went
through," said Blackstock.

"It's the same old story where they're saying they'll talk about things.
There's no commitment to change child